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- GEORGE CUNNINGHAM os. JOHN L. DILLIARD. 





Whether in granting an appeal and accepting the security'‘which the law . 


requires, a justice of the peace does not act in a judicial character, and 
on a matter within his jurisdiction, query? If he does, then.no action 
can be suatained against him for taking*insufficient seeyrity; for no ac- 
tion can be supported against a judge ordustice of the peace, acting 
judicially and within the sphere of his jurisdiction, however erroneous 


his decision, or malicious the motive impute@to him. Bat ifhedoes , 


not, he is still not liable, if he acted bofa fide, and according to his beat 


information. *., 


This was an action onfthe case ggainst the defendant, a 
justice of the peace, for misfeasance in the performance of the 


sustained dama * Plea—the general issue. * 


On the trial a Haywood, on the last circuit, before his hon- . 


or Judge Pedrso®, the case was, that the plaintiff bad sued 
out a w@rrant against t ohe Darfiel Woedfin, for the penalty for 
obstructing a public road in the county of Haywood, upon 
which he obtained a judgment before the defendant for fifty 
dollars, and thereupon the defendant craved an appeal to the 
county court, which was granted upon his giving one Thomas 
Woodfin, ‘his father, for security, the plaintiff c objecting to the 
surety for insolvency; that after remaining in the County 
Court for some time, the suit was referred to certain arbitra- 





' 


Dec. 1839 
duties of his office, whereby the plaintiff alleged that he had 
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Dec. 1839 tors, who awarded in favour of the plaintiff; but in the mean 


Cunning- 
ham 
v 
Dilliard. 


t 


~ time the defendant, Daniel Woodfin, having become insol- 
vent, and his surety having removed to the west, the plain- 
tiff failed to make the amount of his recovery. The plaintiff 
then called several witnesses, to shew that Thomas Wood- 
fin was insolvent at the time he became surety to the appeal 
of his son; and to rebut this testimony, the defendant intro- 
duced some witnesses to prove the contrary. 

The plaintiff “ insisted that if he had sustained damage by 
the oppressive act of the defendant, as a magistrate, in taking 
insufficient security, and thereby compelling him to:pay costs 
and lose the amount of his judgment, he was entitled to re- 
cover; and further, that although ignorance would protect a 
magistrate in a criminal proceeding, it did not protect him 
in a civil suit by one who had suffered damages by his act.” 

’ His Honor charged the jury that to subject istrate to 
a recovery,of damages for an act*of his in the Winch of 
the duties of his office, it.was not sufficient to shew that dam- 
age had been sustained, because of his having been mistaken 
in opiffion or having aeted ignorantly; but.it was necessary 
to prove shatthe had ated wrong knowingly and corruptly. 
_That in the case under consideration, if the evidence satisfied 
. them that the plaintiff had sustained the damage alleged, by 
"the actYof the defendant, they would then enguire whether . 
Tffomas Woodfin whs insolvent at the time when he was ta- 
ken as ‘security. If be was ing#vent, then they would en- 
quire whether,his insolvency was known to the defendant. 
If the jury were satisfied that#he was insolvent, and 
defendant khew it, then the law would ithply that he, the de- 
fendant, had acted corruptly, because he “cofild have no other 
motive for taking him as se@arity; and irrthatcase the plain- 
tifPwould be entitled to recover. But if the suretyewas sol- 
vent, or, supposing him insolvent, the defendant believed that 
he was solvent, and acted under q mistake, he ‘would be en- 
titled to their verdict. ‘There was a verdict dnd judgment 
for the defendant, and the plaintiff appealed: 


No counsel appeared for either party in this Court. 


Gaston, Judge. Upon the trial of this cause, it seems to 





OF NORTH CAROLINA. 353 
* 
have been taken for granted that the defendant was liable in Dec. 1839 


damages, if he took insufficient security for the appeal, with Cunsing- 
a knowledge that it was insufficient. Wedo not mean tude- ham 
cide whether this opinion was correct or erroneous, and no- Diljiard. 
tice it only, lest our silence might be construed into approba- 

tion of it. Whether in granting the appeal and accepting thé 
security, the magistrate did not act in a judicial character, 

and on a matter *~:éhin his jurisdiction, ‘is a question that 

may be well wertny of deliberate examination. If he did, 

then the.action was not maintainable. The law is clear, that 

in general no action can be supported against a Judge or jus- 

tice of the peace, acting judicially and within the sphere of 

his jurisdiction, however erroneous his decision, or malicious 

the motive jmputed to him. This doctrine is to be found in 

the earliest judicial records, and has been steadily maintain- 

ed as to prevent,“ the slander of justice,” and to, - 


protect tHose who are bound to administer it “from continn- 
al calumniations”——Floyd v. Barker, 12 Co. 23—an® from 
the peril of _peing arraigned for every judgment theyymight 
pronounce, Grenvelt v. Burnwell, J Ld. Ray#454. « 


_ But if the act complained of be nof'a judi@ial act, then we 
concur With his Honor in the opinion tht thé defendant was 
not liable, if he acted bona fide and according to his,best in# 

* formation. In the casg.of the Governgr v. McAfee, 2 Bev. 

15, this limitation of reams ibility was not only recognized 
as attaching to all common law remeflies for Seated of du- 
ty ip a magistrate, but was held impliedly to réstrain the gen- 
eral Words of a statute creating a responsibility,for failure to 


a - « . 
. perform a duty in a prescribed form. ope ; 


Per Curiam. * ‘ Judgment affirmed. 
iw. 








IN THE SUPREME COURT 


Dec. 1839 WILLIAM D. JONES, Adm’r. of JOHN L. WARD vs. JOHN 





A. GREEN. 


In the action of detinue, a previous demand is not necessary, if the defen- 
dant had the possession and claimed the property at the institution of 
the suit: and it seems that a demand is not necessary in any case, ex- 
cept to fix one then in possession with a liability to this kind of ac- 
tion, although he may part from the possession before suit actually 
brought; or except for the purpose of putting an end to a bailment. 

The possession necessary to render a defendant liable in an action of de- 
tinue, need not be an actual possession, but may be one in a legal 
sense, as where another holds as bailee at will, or for the benefit of 
the defendant. Therefore where it appeared merely that the defen- 
dant had, before the suit brought, “put the slave in question in the pos- 
session of his brother-in-law,‘’ but without any »written transfer, and 
without consideration; it was held that it was proper to be left to the 
jury to say how the possession was—whether in the defendant or his 
brother-in-law—and that the plaintiff eould not be non-suited, upon 
the grownd that there was no evidence of his possession at the time 
of the suit brought. 


This wasn action of ®eTINVE commenced by the plain- 
tiff’s testator agajnst thé-defendant, for a negro girl, named 
Rebe&ta. Plea+-thg general issue. 

The plaintiff on the trial at Warren, on the last circuit, 
, before his Honor Judge Saunners, offered evidence to prove 
that Rebecca was the daughter of a negro woman named 
Jenny, and produced the record ofa snit in Warren Superi- 
or Court, to shew that Jenny had been recovered by his tes- 
tator, in his lifetime, from the Wefendant. The writ ip that 
case, issued some time in January, 1834;+and_ the plaintiff 
therein obtaihed judgment for Jenny, at April Term, 1835. 
The writ, in the present suit, issued the 17th of September, 
1835. The plaintiff proved also, that after the fecovery 
aforesaid, his testator hired Jenny to the defendant; that Re- 
becca was born whilst her mother was ‘in the possession of 
the defendant before the recovery, and a short time before 
the commencement of the suit in which that recovery was 
effected. It also appeared, that the defendant, sometime in 
March, 1835, put Rebecca in the possession of one Lane, his 
brother-in-law, ard that the defendant, being about to send 
Jenny from Wayne county, where he resided, to the county 
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of Warren, where the plaintiff’s testator lived, as he had Dec. 1839 
bound himself to do. when he hired her, told Lane, that if~ Sinn 
he would perform that service, he might have Rebecca, to ~ y 
which Lane assented. There was no evidence to shew in Green. 
what way the defendant had obtained possession of Jenny, 
anterior to the commencement of the suit in which she had 
been recovered, as above stated. Evidence was then offered 
by the plaintiff, to prove that his testator sent an agent to 
demand Rebecca of the defendant; that the agent carried 
with him a writ in the name of the testator against the de- 
fendant for the girl; but the agent, who was examined as a 
witness, could not state whether that writ had been served or 
not, though the clerk of the court stated that he had no re- 
collection of having issued any other writ in the case. The 
agent stated that be made the demand, and the defendant 
thereupor said that Rebecca was in the possession of Lane, 
and that nothing cuuld be done, until Lane, whg was ab- 
sent, should return. ‘The defendant stated further, on this 
occasion, that he had given Rebecca to Lane, but he did not 
deny the plaintiff’s right, nor did’ he set up awight in him- 

- self further than that which his possession gave him, nor did 
he intimate that the right was in any pneélse. Updh this 
evidence, his Honor having intimated an opinion that the 
action could not be maintained, because there was no proof 
either of a demand before the suit was brought, or of pos- 
session in the defendant “when the, writ was sued out, the 
plaintiff submitted to a judgment of nonsuit, and appealed. 


7 
The Attorney General and W. H. Haywood for the 
plaintiff. 
Badger and J. H. Bryan for the defendant. 





Rurrin, Chief Justice. It does not appear to us, that this 
was a proper case for a non-suit. We are now to take it for 
granted, that the plaintiff is the owner of the slave, and the 
objection is, that there was no detention by the defendant to 
authorise this action for the specific thing. 

As to the want of a demand: we have held in Knight v. 
Wall, 2 Dev. & Bat. 125, that one is not necessary, if the 
defendant had the possession and claimed the property at 
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Dec. 1839 the institution of the suit. It is not easy to see, indeed, how 


Jones 


— a demand is requisite to give the action in any case, except 
to fix one then in possession with a liability to this kind of 
action, although he may part from the possession before ac- 
tion actually brought; for thus putting off the possession, af- 
ter notice of the true owner, and a refusal to deliver to him, 
may be deemed covenous in #espect to this remedy against 
the person thus refusing. According to the usages here, 
another instance of a demand being proper is to put a bailee 
in the wrong. But where the possession is actually, or in a 
legal sense, in the defendant at the time of suit brought, that 
possession sustains the action, without going back to any 
existing at a previous time. ‘The question therefore is, whe- 
ther the possession here was, legally speaking, in the defen- 
dant or some other person. Upon that question, the opinion 
of his Honor seems to us to be erroneous. Not that he 
could have said, the possession was in the defendant, when 
the writ was sued out; but that he could not say, upon this 
evidence, that the possession was not in the defendant. It 
was a proper case for the jury, with the aid of the court, to 
enquire how the possession was. 'There was evidence both 
pertinent and cogent to the conclusion, that Lane held for 
the defendant, and therefore that it was the défendant’s pos- 
session. Such: is the case, for instance, when one holds as 
bailee at will, or for the benefit of the owner, or as overseer 
oragent. When the possession, as it is called, of Lane com- 
menced, there are probable presumptions, that it was not for 
himself, upon a claim of either permanent or temporary pro- 
perty. Indeed, the case states merely, that in March, 1835, 
the defendant pnt “Rebecca in the possession of his brother- 
in-law Lane;” but mentions no terms. It could not, howev- 
er, have beenon the consideration set up by way, namely, of 
remuncrating Lane for carying the mother to Warren; be- 
cause the child was placed with Lane before the trial of the 
suit for the mother, and the latter was carried to Warren at 
the expiration of a hiring made after she had been recover- 
ed, though for what period does not appear. Nor could it 
have been on a hiring of the chiJd; for she was only two or 
three years of age, and must have been a charge instead of a 





OF NORTH CAROLINA. 357 


profit. Nor would a jury be readily persuaded that the de- Dec. 1839 
fendant had really given the negro to Lane, as he afterwards See 
said to the plaintiff’s agent, he had done: first, because that y 
is inconsistent with the other story, that the child was sub- Green. 
sequently the price of carrying the mother home: secondly, 
because if a gift had been really intended, it would proba- 

bly have received the legal form of being put into writing: 

and lastly, because gifts of negroes are not common between 
brothers-in-law, while it is not so very uncommon for them 

to aid each other in efforts to defeat actions against them by 
contrivances fully as reprehensible as an attempt by shifting 

from hand to hand, to deceive the owner as to the possession 

of a chattel he wishes to recover, and thereby put him to 

delay and difficulty in bringing suit against a proper person. 
These were considerations well worthy to be weighed by the 

jury as tending to establish either that the alleged gift, sale, 

and change of possession, were feigned for the purpose of 
hindering the plaintiff of this remedy, and so were covenous 

as against him, Purcel v. McCallum, 1 Dev. & Bat. 221; or 

that, in fact, there was no contract between the defendant 

and Lane, whereby the title was even apparently changed, 

but simply, that Iane held the possession for the defendant, 

and as his agent, as seems most probably to have been the 

truth. At all events, it was fit the jury should have judged 

of that; and as the case was not submitted to them® on that 

point, there must be a venire de novo. 


Per Curiam. Judgment reversed. 
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IN THE SUPREME COURT 


THE STATE vs. PETER R. SWINK et. al. 


An indictment will lie in this State for disturbing a congregation of peo- 
ple assembled for the purpose of divine service, and engaged in the 
worship of Almighty God, although it be not in a church, chapel, or 
meeting-house permanently set apart by a salighens society for divine 
worship. 

The case of the Stale vs. Jasper, 4 Dev. Rep. 323, approved. 


The defendants were indicted at Rowan, on the last cir- 
cuit, before his honor Judge Dicx, in the following words, 
to wit: 

“ The jurors for the State upon their oath present, that on 
the twelfth day of August, 1839, in the county of Rowan 
aforesaid, a number of the vitizens of said county. were peace- 
ably assembled at the house of Joseph Weant, in said county, 
for religious worship, and for the purpose of offering prayers 
to Almighty God: and the said ‘persons being then and 
there so assembled together for the purpose aforesaid, and ac- 
tually engaged in divine worship, Peter R. Swink and John- 
son E. Swink, well knowing the purpose of the said meeting, 
with force and arms, did then and there enter into said house, 
and by loud and abusive language, then and there, with pro- 
fane oaths and violent actions, did disturb wantonly and in- 
tentionally the worship of the Almighty, and did disturb and 
molest the citizens then and there assembled for divine wor- 
ship, to the great contempt of religion, to the common nuis- 
ance of the citizens of the State then and there being, and 
against the peace and dignity of the State.” 

After conviction, the defendants moved in arrest of judg- 
ment, that the bill of indictment did not charge any indicta- 
ble offence; but His Honor overruled the motion, and pro- 
nounced judgment, from which the defendants appealed. 


No counsel appeared for the defendants in this Court. 
The Attorney General for the State. 


Rurrin, Chief Justice. We entertain the same opinior 
with His Honor, and think that judgment was properly giv- 
en for the State. The case is fully within the principle of 
Jasper’s case, 4 Dev. Rep. 323, which is, that a congregation 
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of people collected together for the purpose of divine service, Dee. 1839 
and engaged in the worship of Almighty God, are protected by State 


the laws and constitution of this State, from wanton interrup- 
ion or disturbance. T'o entitle them to that protection, it is not 
requisite that they should be assembled in a church, chapel, or 
meeting-house; as in this State houses set apart by religious 
societies permanently for worship, are generally and indiffer- 
ently called. That would be the rule, if the indictment were 
framed upon a statute protecting churches, or people wor- 
shiping in churches. ‘But under the enlarged sense of the 
Constitution, “a place of worship” is constituted by the con- 
gregating of numerous worshipers thereat; for it is the right 
of conscience, the worship of the Supreme Being by his crea- 
tures, that is protected, and not merely the edifice. Our opin- 
ion therefore is, that although the assembly was at a private 
house—as, we think, must be intehded upon this indictment 
—the defendants were guilty of a gross misdemeanor in mo- 
lesting the persons there engaged in offering their common 
prayers, or united in other acts of worship, toGod. The 
Superior Court must consequently proceed to enforce the 
sentence. 


Per Curtam. Judgment to be affirmed. 


2 


JOHN THROWER, Adm’r. of JESSE THROWER, ws. ARCHI- 
BALD McINTIRE. 


In a covenant to make a conveyance of land “ when called for” to one 
without adding ‘ and to his heirs,’ if the covenantee die without having 
called for the conveyance, the covenantor is either not bound to convey 
to any person, or, if to any person, to the heir; and in neither case can 
the administrator of the covenantee maintain any action upon the cov- 
enant. 


This was an action of COVENANT, on an instrument exe- 
cuted by the defendant, under seal, in the following terms: 
“J, Archibald McIntire, ry sold to Jesse Thrower one 


Swink 
et al. 
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Dec. 1839 tract of land, joining, &c., and containing, &c., which I bind 
Thrower ™YSelf to make a deed to Jesse Thrower for, when called for.” 
¥. The plaintiff was the administrator of Jesse Thrower, and 
Mclatire. the breach alleged was, that after the death of his intestate, 
the plaintiff requested the defendant to execute a deed for the 
Jar.d in fee to certain persons, who were the heirs at law of 

the intestate, which he refused. The defendant pleaded eov- 

nants performed and covenants not broken; and upon the tri- 

al at Moore, on the last circuit, before his honor Judge Too- 

MER, insisted that the plaintiff, as administrator, could not 
maintain this action, because the covenant related to the re- 

alty, and no damage-arose fromsthe alleged breach to the 

personal estate of the intestate.. A verdict was taken for the 

plaintiff, upon an agreement that it should be set aside and a 

nonsuit entered, if the Court were of opinion that the admin- 

istrator could not have this action. ‘Of that opinion was the 

Court, and gave. judgment of nonsuit; from which the plain- 

tiff appealed. . 


Winston for the plaintiff. 
J. H. Haughton for the defendant. 


Rurrin, Chief Justice, after stating the case as above, pro- 
ceeded as follows: The opinion delivered by His Honor is, 
we believe, correct. *Perhaps in the events which have hap- 
pened,'no action at law by any person will lie; for if the cov- 
enant, by its silence as to the heirs, be for a conveyance to the 
covenantee personally, it is gone by his death. But we do 
not determine that question, because assuming the construc- 
tion put on the agreement by the plaintiff to be correct, we 
are still of opinion against him. ‘The legal effect imputed in 
the declaration to the instrument is, that the defendant oblig- 
ed himself to convey to Thrower, or to his heirs, upon their 
respective request; and no request having been made by 

_ Thrower, the plaintiff alleges that the defendant refused to 
convey to the heirs when requested by them, after the death 
of the ancestor. It is insisted, on the part of the plaintiff, that 
the heirs cannot have their action, because the covenant be- 
ing merely an executory agreement, does not run with land 
and come with it to the heir; and also because the heir is not 
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named in the instrument, and therefore cannot take benefit Dec. 1836 
thereby: and it is thence inferred that the present action is ~~ 
sustainable, since it would be unreasonable that there should 
be no remedy for any person. Butt it may well be enquired, McIntire. 
if this agreement is by construction to‘be made to be an 
engagement to convey to tlie heirs of Thrower, as well as to 
Thrower himself, upon request, whether the same principle 
of construction does not make it, ‘by implication, a covenant 
with the heir as well‘as with the ancestor; in which case, ac- 
cording to the old authority cited at the bar,-F’. N. B. 145, 
and Shep. Touch. 171, the heir and hot the executor should 
have the action thereon. *Be that, however, as it may, it is 
to be remembered, that the ground of the damages demanded 
in this declaration is, that the defendant has not conveyed to 
the heirs of the plaintiff’s intestate. Now, the heir and ad- 
ministrator, as such, are strangers to each other in respect to 
this question; for what concern is it of the administrator 
whether the heir get the ldnd or not? After the death of the 
intestate, the defendant was either not bound to convey to 
any person, or, if to any person, to the heir. If the latter, 
and he has failed to do so, who is injured? Clearly, not the 
administrator; and therefore the administrator can have no 
action on the covenant. Every plaintiff, in an action on this 
instrument, whether the heir or the administrator, must shew 

’ a damage to himself, before he can recover. Kingdon v. 
Nottle, 1 Maul. and Selw. 355—Chamberlain v. William- 
son, 2 Maul. and Selw. 408—Markland v. Crump, 1 Dev. 
and Bat. 94. 


Per Curiam. Judgment affirmed. 


Thr — 
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ALLEN’ GRIST ot. al. ve. ALLEN BACKHOUSE. 


A negotiable instramen ble to R. G. “ agent of his assignees or or- 
der,” cannot be sued upon dt law, in the name of the persons who were 
assignees of R. G. by.a deed executed before the date of the negotiable 
” security, without his ehgorsément. . 

If the plaintiff Were bound'tg support the affirmative of an issue made by 
the pleadings, and the Judge instructed the jury that the evidence of- 
fered by him was sufficient for that purpose, when, in law, it was not, 
and all this appears upon the record, this Court will notice the error, 
although no specific exception was taken to it by the defendant on the 
trial. e 8 . 

This was an action of DEBT, on a negotiable single bill, 
in which the plaintiffs declared as assignees of Richard 
Grist. Plea—the general issue. 

On the trial at Craven, on the last circuit, before his honor 
Judge Serrte, the plaintiffs proved and read in evidence the 
bill upon which they“declared, in the following words and 
figures, to wit: 

“ $233. Ninety days after date we jointly and severally 
promise to pay Richard Grist, agent of his assignees, or order 
two hundred and thirty-three dollars, value received: Nego- 
tiable and payable at the Bank of New-Berne. Witness our 
hands and seals, July 23rd, 1833. 

ALLEN BACKHOUSE, szat. 
WM. V. BARROW, seat.” 

The plaintiffs then produced and read a deed of assign- 
ment to themselves of all the effects of Richard Grist, for the 
benefit of his creditors, which was executed before the date of 
the bill. There was no endorsement of the bill by the.payee. 
Upon this evidence the jury, under the instruction of His 
Honor, returned a verdict for the plaintiffs; whereupon they 
had judgment, > defendant appealed. 


J. H. Bryan for the plaintiff. 
Badger for the defendant. 


Dan1E1, Judge, after stating the case as above, proceeded 
as follows: We are of the opinion that the evidence offered by 
the plaintiffs did not support their declaration; and that the 


Judge misdirected the jury as to the law, when he told them 
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that the plaintiffs were entitled to recoyer. Where a bill was Dec. 1839 
made payable to A, or order, to the use of B.;.it was held that~~ 
B. had but an equitable right, not a legal interest; and that 
he could not maintain an action of the bill against the ac- 
ceptor. Evans v. Cramlington, Cartit: 5—1 Leigh’s N. 
P. 402—Byles on Bills, 84.* So in this case, Richard Grist 
describing himself in the bill as the: agent of his assignees, 
did not give them the legal title to the bill. 
The counsel for the plaintiffs jnsist that the defendant can- 
not now object to this error, because there was no specific 
exception taken at the trial. ‘The defendant had placed on 
the record his plea; it was for the plaigtiffs to support the af- 
firmative of the issue arising on that plea. ‘The Court mis- 
directed the jury as to the law on the trial of the issue, and 
told them that the evidence offered wassufficientfor the plain- 
tiffs. This error appears on the record,and for that the judg- 
ment must be reversed and a new trial awarded. 


Per Curram. ' Judgment reversed. 


. 


DEN ON DEM. OF ROBERT LOVE os. SILAS GATES et. al. 


The defendant in ejectment is generally permitted to ehew a better title 
than that of the lessor of the plaintiff, in a third person. But where 
both parties ¢laim title under the same person, it is not competent to 
either, as such claimants, to deny that such person had title; and though 
the defendant, in such case, may still shew that he had in himec/f 
a better title than that of the piaintiff’s lessor, yet he cannot setupa 
title in a third person. 

A sheriff’s deed for land sold for taxes is not of itself sufficient to deprive 
the owner of his land—there must be further evidence that the taxes 
were due for which the land was sold by the sheriff. 


Esectmenr, tried at Buncombe, on the last circuit, before 
his honor Judge Pearson. 

On the trial, the lessor of the plaintiff produced and read 
in evidence a grant to one Z. Candler, for the land in dis- 
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Dec. 1839 pute, dated in the year 1829, and then shewed a regular 

~ Love Judgment and execution against Candler, and a sheriff’s deed 

v. to himself, dated in the year 1831. He then shewed anoth- 

Gates etal ¢y judgment and execution against Candler, and proved that 

the sheriff levied on the same land as the property of Cand- 

ler, after the date of the deed to him, the plaintiff’s lessor, and 

sold it as Candler’s property, when the defendant Gates be- 

came the purchaser, and took a deed from the sheriff for the 

same, dated in the year 1834. . The defendants relied upon 

shewing title out of the plaintiff’s lessor, and for that pur- 

pose offered to read in evidence a patent to one Blount, dated 

in 1794. This evidence was objected to upon the ground 

' that the defendants were estopped from denying the title of 

Candler, under whom both parties claimed; but the gbjection 

was overruled and the evidence admitted. The lessor of the 

plaintiff then contended that the whole.of the land covered 

by Blount’s patent had been sold for taxes and passed to the 

State, and thereby had again become vacant, and was subject 

to entry at the time when Candler took out his grant; and for 

this purpose he produced a sheriff's deed for the land, but 

was unable to shew that the taxes were.due from Blount at 

the date of the sheriff’s deed. His Honorthought that the 

deed from the sHeriff was not of itself sufficient to shew that 

Blount’s title had been divested; and the plaintiff’s lessor in 
submission to this opinion was nonsuited, and appealed. 


No counsel appeared for the —" lessor in this Court. 
Hoke for the defendants. 


Dan1Et, Judge, after stating the case as above, pupcupded 
_as follows: As the party in possession of land is presumed 
to be the owner until the contrary appears, the claimant in 
ejectment must shew a good title in himself; he cannot found _ 
his claim upon the weakness of that of the defendant; for pos- 
session gives the defendant a right against every man who 
cannot establish a good title in ‘himself against every body. 
The defendant, therefore, generally is permitted to shew a 
better title than the plaintiffs in a third person. But it has 
been decided in this State, that where both parties claim title 
under the same person, it is not competent to either, as such 
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claimants, to deny that such person had title. Den ex dem. Dec. 1839 
Ives v. Sawyer, Ante 51—Murphy v. Barnett, 1 Car. 
Law Repos. 105. In this case, both of the parties claim- of Ives v8. 
ed under Candler. The defendant, although not estopped 95"3 si, 
to shew that he he had in himself a better title than thes Mar 
plaintiff, as for instance that Candler had again acquired the aot vo 
title before the date of the sheriff ’s deed to him, or that his sr proved.” 
title was always better than even that of Candler’s; still we 

think, according to the above authorities, he was precluded 

setting up any titlein Blount. The admission in evidence 

of Blount’s grant, was therefore erroneous. We have decided 

at this term that the sheriff’s deed only for lands sold for tax- 

es, was not evidence sufficient in law to deprive a man ofthe - 

title to.his lands. It must also be shewn that the taxes were 

due, to authorise the sheriff to sell the land and make a deed. 

There must be a new trial, 


PER Gurram. Jadgment reversed. 


THE STATE es. JOHN HOOVER. 


If death unhappily ensue from a master’s. chastisement of his slave, in- 
flicted apparently with a good intent for reformation or example, and 
With no parpose to take life or to put it in jeopardy, the law would 
doubtless tenderly regard every circumstance, which, judging from 
the conduct generally of masters towards slaves, might reasonably be 
supposed to have hurried the party into excess. But where the pun- 
ishment is barbarously immoderate and unreasonable in the measure, 
the continuance and the instraments, accompanied by other hard u- . 
sage, and painfyl privations of food, clothing and rest, it loses all 
character of correction xn foro domestico, and denotes plainly that the 
master must have contemplated a fatal termination to his barbarous 
cruelties; and in such case, if death ensue, he is guilty of marder. 

It is ordinarily true that an actual intent to kill is involved in the idea of 
murder. But it is notalways so. If great bodily harm be intended, 
and that can be gathered from the nature of the means used, or other 
circumstances, and death ensue, the party will be guilty of murder, 
although he may not have intended death. 


The prisoner was put upon his trial, at Iredell, on the last 
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IN THE, maces count 


Dee. 1699 cireuit, before his honor Judge Dick, for the inatder of his 
——"— own, female slave, a woman, named Mira. ‘Phe witnesses, 


State 
v. 


called on the of the State, ,testified to a series of the 
rous whippings, scourgings and priva- 
ibe intlicel the prisorer upon the deceased, from about 
” the first of December, to the time pt her death in the ensuing . 
March, while she was in the latter stages of pregnancy, and 
afterwards, during’ the period of herconfinement and recov- 
ery froma recent delivery. A’physician, “who was one of the 
coroner’s inquest, called to view the hody of the deceased, 
stated that there were five wounds on the head 6f tlie de- 
ceased, four of which appeared to have been inflicted a week 
or more before’her death; that the fifth was a fresh wound, 
‘about-.one and. a-half inches long, ,and to - the borte; ang — 
was, ip his opinion, sufficient .to -have produced her dep: 7 
that theré were many other wounds on different parts of her 
body, which wete sufficient, independent of those on the . 
head, to have caused death. . The reason’ assigned by the . 
prisoner to those’ who. witnessed his. inhdman treatment of * 


_ the deceased, were, at.one time, thit she sole his turnips and 


sold them to tlie worthless people in the neighborhood, ‘and 


- thag-she had attempted to burn hig barn, and was disobedient _- 


ahd impudent to her ‘mistress; ab-fanother, that she ‘had at- 
tempted to burn his stilt house;,qnd_ had pat something ina : 

pot to poison his family, ‘There ' was -no_ except 
by severe whipping’, that the: : 


deceased was guilty af/any of the crimés imputed'to her; 


nor did it appear that éhé-, was disobedient or impertigent:to 
her master or mistress; on dntrary, she ‘seemed, as some 
of the witnesses to do har’ best.to ‘obey the «cdin-~ 
mands of het niaster; and ‘that, when she failed to do so; it 
was from absoluté inability to comply with orders to which * 


her condition ang’ strength were unequal. The  awomeri- of- 


fered no testimony. 

His Horior charged the jury, “that they must be satisfied, 
beyond a reasonable doubt, that the prisoner killed the. de- 
ceased; that he intended to kill her, and that he had no legal 
provocation at the time of killing her, before they would e 
justified in finding him guilty of murder; that if they doubt- 
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“ed on any of those points, they ought-not.to find him. guilty Dee, 1989 
of murder.” He'charged the jury futher, “that if the de- Sat 
ceased attempted to burn the barn, still house, ¢ or kitchen of 
the defendant, or if she put poisom in a/‘pot to poison'the Hoover 
family, or stole turnips, or disobeyed the orders of her master, 
these ‘were all acts of legal provocation; and if the defendant 
killed the deceased, upou the ‘discovery of any of the afore- 
said offences, or in.so shart a tinie theredfter that the passion. 
"of the defendant. had’ not a‘teasonabte time to subside, a 
slaying woild be ‘manslaughter, and not murder.” ° q és 
His, Honor further charged,the jury, that “if they # 
"satisfied beyond a rational-doubt,-that the defendant neg 
. slayer, and they were further satisfied _tliat‘he. had, a legal 
ion at the time of slayingyar sqshort a time before, 
_ thigh hits passion had not.a reasagable. time to cool and sub- 
side, they were at liberty: to presume « a BEER osm 
‘. kill, and it would be murder.” 
’ « ‘The juty were further: -ingtructed sitet ru iegal provoca- 
* -tion . which wobld. extenuate the slaying from: murder to 
manslaughter, mugt be given gt-the time + the fatal blow was 
"inflicted, or sd’ short a time before, bat iid! tne nt a:ten 7 
sonable time for the deleydant’s pession to subside and . rep 
son to’ assume her sway.” And.the jury were further’ in- 
. structed :‘that if they were satisfied beyond: 4 .reasonghife 
‘doubt that the defendant was the slayer, it was incumbent on 
. him show that he,was acting: under the influence of a le- 
gal pro tion at the time of. the:fetal.deed, in order to ex- 
tenuate the act from murder. to manslaughter; but they might 
- tartd Dught to look into ail the. circumstances disctosed by the 
. testimony, and infer from the eviderice, if they could do so, 
that the defendaut. was acting ‘under the:influence of passion, 
‘excited by. legal provocation, at the time the fatal blow was 
ven.” 
. ‘Fhe prisoner was convicted, and a for a new trial, 
on the ground that ‘the jury was misdirected by the court.— 
The motion being overruled, and sentence of death pro- 
nounced, the prisoner appealed. 


+ 


No counsel appeared for the prisoner in this court. 


The Attorney General «- _ State. 








368 IN THE SUPREME COURT 


Dec. 1839 Rurrin, Chief Justice. With deep sorrow we have perus- 


anes ~ed the statement of the case as it appeared upon the evidence; 
vy. and we cannot surmise a ground on which the prisoner 


Hoover. could expect a venire de novo. Indeed, it seems to us, that 
the case was left hypothetically to the jury, much more fa- 


A master vourably for the prisoner than the circumstances authorized. 
may iawtul- 


ly puni-h =A master may lawfully punish his slave; and the degree 


wy ie jee Must, in general, be left to his own judgment and humanity, 


gree must, and cannot be judicially questioned. State v. Mann, 2 Dev. 


in general, . . ; 
be leftto Rep. 263. But the master’s anthority is not altogether un- 


jo Awad limited. He must not kill. There is, at the least, this re- 
and human- striction upon his power: he must stop short of taking life. 
ity, and can- : 


not be jndi- It has been repeatedly held, that independent of the act of 
questioned. 1791, the killing of a slave may amount to murder; and this 


questi : 
Rat the ‘le includes a killing by the master as well as that by a 
master’s stranger. State v. Will, 1 Dev. & Bat. 121. It must in- 


author? “deed be true, in the nature of things, that a killing by the 


geher wn owner may be extenuated by many circumstances, from 
He mustnot which no palliation could be derived in favour of a stranger. 


kill; for, in- er . . ‘ . 
dependent But it is almost self-evident that this prisoner can claim no 


a f extenuation of his guilt below the highest grade. It is, per- 
killing ~~ haps, sufficient merely to declare that to be the opinion of 


slave may 


amount to the Court, without undertaking the revolting task of colla- 


me's ting and minutely commenting on the horrid enormities de- 
rue in- tailed by the witnesses.. But some of the terms used in lay- 


killing by ing the case before the jury, render it our duty, as we think, 
h aste ° ° ° 
as well as, to Notice the circumstances somewhat more particularly. 


as well as 

hat b : i 

merce tn If death unhappily ensue from the master’s chastisement 
It must in- Of his slave, inflicted apparently with a good intent, for refor- 


siranger. 
= i. mation or example, and with no purpose to take life, or to put 
rue, in B.. » . 

nature of it in jeopardy, the law would doubtless tenderly regard every 


a killing by circumstance which, judging from the conduct generally of 

——s masters towards slaves, might reasonably be supposed to have 
= e) - ™ ° ? . bd 

tenuated by hurried the party into excess. But the acts imputed to this 


7 


cumstances, UAhappy man do not belorig to a state of civilization. They 
ay Fg are barbarities which could only be prompted by a heart in 
tion could which every humane fee'ing had long been stifled; and in- 


be derived ‘ 
in favor of deed there can scarcely be a savage of the wilderness so fe- 


a sranger. rocijous as not to shudder at the recital of them. Such acts 
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cannot be fairly attributed to an intention to correct or to Dec. 1839 
chastise. They cannot, therefore, have allowance, as being — 
, ; tate 

the exercise of an authority conferred by the law tor the pur- sy, 
poses of the correction df the slave, or of keeping the slave in Hoover. 
due subjection. The Court is at a loss to comprehend how 

it could have been submitted to the jury that they might find 

an extenuation from provocation. There is no opening for 

such an hypothesis. ‘There was no evidence of the suppos- 

ed acts, which, it was thought, might be provocations. But 

if they had been proved, this Court could not have concurred 

in the i structions—given, doubtless, from abundant caution 

and laudable tenderness of life. We could not have concur- 

red, because however flagrant the provocation, the acts of the 
prisoner were not perpetrated in sudden heat of blood, but 

must have flowed from a settled and malignant pleasure in 
inflicting pain, or a setfled and malignant insensibility to hu- 

man suffering. ‘There was none of that brief fury to which 

the law has regard, as an infirmity of our nature. On the 
cont@ary, without any consideration for the sex, health or 
strength of the deceased, through a period of four months, in- 
cluding the latter stages ef pregnancy, delivery, and recent 
recovery therefrom, by a series of cruelties and privations in 

their nature unusual, and in degree excessive beyond the ca- 
pacity of a stout frame to sustain, the prisoner employed him- 

self from day to day in practising grievous tortures upon an 
enfeebled female, which finally wore out the energies of na- 

ture and destroyed life. He beat her with clubs, iron chains, 

and other deadly weapons, time after time; burnt her; inflict- 

ed stripes over and often, with scourges, which literally ex- 
coriated her whole body; forced her out to werk in inclem- 

ent seasons, “ithout being duly clad; provided for her insuf- 
ficient fond; exacted labour beyond her strength, and wan- 

tonly beat her because she conld not comply with his requi- 
sitions. These enormities, besides others too disgusting to 

be particularly designated, the prisoner, without his heart 

once relenting or softening, practised from the first of De- 
cember uttil the latter end of the ensning March; and he did 

not relax even up to the last hours of his victim’s existence. 

In such a case, surely, we do not speak of provocation; for 
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Dec. 1839 nothing could palliate seh a ct conduct. Punish- 


ment thus immoderate and unreai nabié-in the measure, the 
continuanée, and the instrumects, a fnipanied by other hard 
usage and painful privatiefs of es Clothing and rest, loses 
all character of correction in foro domestico, and denotes 
plainly that the prisoner must have contemplated the fatal 
termination, which was the natural consequence of such bar- 
barous cruelties. 

In such a case, too, we think it incorrect to say that the ju- 
ry must be satisfied the prisoner intended to kill the deceas- 
ed, before he could bg properly convicted. It is ordinarily 


. true, that an actual intent to kill is involved in the idea of 


murder. But it is nat always so. If great bodily harm be 
intended, and that can be gathered trom the nature of the 
means uséd or othér circumstances, and déath,ensue, the par- 
ty ‘will be guilty of murder, although he may not have in- 
tended death. The intent, by severe and protracted cmel- 
ties and torments, fo ‘inflict grievous and dangerous suffering, 
or, in other words, tg do great bodily harm, imports, frog the 
means and manner thereéef, 4 disregard of consequences; and 
consequetitly, the party is justly*answé@rable for all the harm 
he did, although he did not specially design the whole. 1 
Hale P. C. 440. Fost. 219. East P. C. 257. 

In conclusion, the Court is obliged to say, that whatever 
error crept into the trial, was in favour of the prisoner; and 
that nothing occurred of which he can complain. It is the 
opinion 6f this Court that the judgment ought not to be re- 
versedk which will accordingly be certificd to the Superior 
Court, that further proceedings may be there had for the exe- 
cution of the sentence of the law on the prisoner. 


Per Cuniam. Judgment affirmed. 
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THE enirh:; ad. JOHN: Vtinduaw. 


A payment to a mother, wink the reputed father of her bastard child, 
in full satisfaction for the'maint®nance of the child, may, if madé be- 
fore any order for that purpose, very properly influence* the court in 
saying what further sum he shall pay, if it shal] happen that the child 
is supported by her; but certainly cannot operate as a bar to the pow. 

er of the court, to make whatever order in the premises, the mainte 

nance of the child, or a just compensation to the person who ) ena 
have maintained the child, may require. : 


The defendant stood charged as the father of,a bastard 
child, born of the body of one Cynthi# Clark, and gave the 
usual bond4n the County Court for the maintenance of the 
child. At April term, 1838, the County Court made ag or- 
der in the premises, that Harshaw should pay imooyrt, for . 
the support of the child, the sum of $60, ip the followipg 
manner. namely: $20 immediately; § $2 at January, 1839; 
and $20 at July, 1839." A notice was served on him, re- 
turnable to July Term, 1838, to shew cause why execution 
should not issue agaiust him for the said several sums; which, 
having appeared, he 9 apPoses, Bu? ‘the court awarded exe- 
tion, and he appeale 

In the Superior Court, at Burke, 6n the last circuit before’ 
his Honor Judge Pearson, the defendant offered to shew, 
that before the County Court made the order, he paid téthe 
mother the sum of $40, and took her receipt therefor, in full 
satisfaction of all claim for any allowance for the mainte- 
nance of the child; and insisted that he was thereby protect- 
ed; and that the County Court had, afterwards, no authority 
to make the order in question. But his Honor was of a dif- 
ferent opinion, and would not receive evidence_of the al- 
leged accord and payment, anterior to the order; and, con- 
sequently, execution was awarded for the sum which had 
become payable at the time the notice was issued. The de- 
fendant then appealed to this court. 
No counsel appeared for the defendant in this court. 
The Attorney General for the State. 


Rurrin Chief Justice, after stating the case as above, pro- 





' 371 


Dee. 1839 





* 








IN THE SUPREME COURT 


Dec. 1839 ceeded as folllows: The position taken by the defendant, 


State 
v. 
Harshaw. 


rests on an entire mistake of the law, as we think. It sup- 
poses that the mother of a bastard child may deal with the 
right to an allowance for the child’s maintenance, as being a 
claim of her own. But that is not so. The bond is taken 
for the indemnity of the county, and the orders are made for 
the benefit of the child, or of such person as the court may 
direct the money to be paid to, either for the past or prospec- 
tive maintenance. The order of the court in favour of a 
particular person, is the sole foundation of the right of that 
person to the money; and before such an order, no person 
can givean acquittance, strictly speaking, for the maintenance 
of the child, or any part ot it. It is true, that ordinarily 
the nother keeps the child, so as to authorise her to ask 
that the order may be made in her favour. In anticipation 
that it will be so made, it is, perhaps, nut unfrequent for the 
father voluntarily to make to the mother some payment; and 
in cases where that has been done, it may very properly infiu- 
ence the conrt in saying what farther sum he shall pay her, if 
it shall happen that the ehild is supportedby her. But that is 
the only effect it can have; aud that “may be repelled by 
shewing, (as perhaps is also not unfrequent) that some advan- 
tage was taken of her, as by getting a receipt for money not 
actually paid, or by taking from her an acquittance for the 
whole maintenance, when only an incousiderable and inad- 
equate sum was paid. It certainly cannot operate as a bar 
to the power of the court to muke whatever order in’ the 
premises the maintenance of the child, or a just compensa- 
tion to the person who may have maintained the child, may 
seem to the court to require. ‘The sums to be allowed, must 
necessarily be in the discretion of the court, within the pen- 
alty of the bond; because more or less may be requisite, ac- 
cording to the-varying prices of apparel and provisions, and 
the constitution and health of the child. The authority of 
the court to make the order under consideration, cannot be 
doubted; and we see nothing to induce the supposition that it 
was not discreetly exercised on the present oceasion, thongh, 
if it were not, it could not be drawn into question in this 
form. 
Per Curiam. Judgment affirmed. 
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THE STATE vs. BENJAMIN M. ENLOE et. al. 


An indictment for a conspiracy to destroy a warrant in the name of the 
State, issued against a defendant on a ctiminal ch.:rge, and a recogni” 
zance for the appearance of said defendant to answer such charge, with 
the inteut thereby to impede the due administration of justice, should 
positively aver the facts that such warrant did issve, and such a recogn- 
izance was acknowledged, and should also set forth so mach of the 
warrant and recognizance as is necessary to shew that they were valid, 
and therefore the destruction of them might be prejudicial to the ad- 
ministration of justice. Hence if the warrant and recognizance be 
mentioned only by way of reference and recital; and it be not stated 
with any precision by whom the warrant was issued, nor before whom 
the recognizance was taken; and if the substance of the warrant and 
recognizance be not set forth, so that it may he seen whether they or 
either of them had legal validity, the indictment will be insufficient. 


At Haywood, on the last circuit, before his honor Judge 
Pearson, the defendants were tried upon the following bill 
of indictment: ™ 

“The Jurors for the State mpon their oath present, that 
Benjamin M Enloe, Alexander Grigp and George Souther- 
land, all late of &c., Ow &c., being evil disposed persons, and 
wickedly devising and intending, not only to obstruct the 
due administration of the criminal law of the State, but also 
tu prevent the laws from being duly enforced, and also to ex- 
onerate from the pains and penaities by the laws of the State 
made and provided against, and inflicted npon, persons guilty 
of assault and hattery, ou &c., in &c., with force and arms 
did, amongst themselves, conspire, combine, confederate and 
ayree together, wickedly and corruptly, to burn and destroy 
a certain State’s Warrant against the said Alexander Crisp, 
and recognizance entered into by him, the said Alexander 
Crisp; and the jurors aforesaid, upon their oath aforesaid, do 
further present that the said B. M. E., A. C. and G. S. after- 
wards, to wit, on &c., in &c., in pursuance of, and according 
to, the said conspiracy, combination, confederacy and agree- 
ment amongst themselves, had as aforesaid, he the said B. 
M. E., being then and there a deputy sheriff in the county 
aforesaid, and having received from one Jesse C. Cockeram, 
a Jusiice of the Peace for the county aforesaid, a certain 
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State’s Warrant against the aforesaid A. C., for an assault 
and battery, and a recognizance entered into by the said A. 
C., for his appearance at the Court of Pleas and Quarter 
Sessions, at its June sessions, in the year, &c., to answer the 
aforesaid charge of assault and battery: And the Jurors a- 
foresaid. upon their oath aforesaid, do further present, that in 
further pursuance of said conspiracy, combination, confede- 
racy and agreement, had amongst themselves, the said B. 
M. E., A. ©., and G S., as aforesaid, he the said B. M. E., 
did not bring and deliver the aforesaid State’s warrant and 
recognizance to the proper officer of the Court aforesaid, as 
he the said B. M. E. had promised and agreed to and with 
the aforesaid Jesse C. Cockeram, Justice of the Peace as afore- 
said, who had full power and authority to take said recogni- 
zance as aforesaid. And the Jurors aforesaid, upon their 
oath aforesaid, do further present, that in further pursuance 
of said conspiracy, combination, confederation and agree 
ment, entered into as aforesaid, they the said B. M. E., A. C. 
and G. S. did then and there, in the county aforesaid, with 
force and arms, in the connty aforesaid, destroy and burn the 
said State’s Warrant and recognizance aforesaid, in ubstrue- 
tion of the public justice. of the laws of the State, to the per- 
version of the due administration of public justice, to the 
great damage of all the good citizens of the State, to the evil 
example of all others in like case offending, and against the 
peace and dignity of the State. 

“And the Jurors aforesaid.do further present, that Benjamin 
M. Eoloe, Alexander Crisp and George Southerland, all late 
of &c., on &c., with force and arms in &c., did conspire, 
combine, confederate and agree together, to burn and destroy 


‘a certain State’s Warrent against the aforesaid A. C., charg- 
‘ing him with the offence of an assault and battery, and a re- 


cognizance entered into by the said A. C., to appear at the 
June Sessions of Haywood County Court of Pleas and Quar- 
ter Sssions to answer said charge of the State aforesaid, in 
the year aforesaid, to the great contempt of the laws of the 
State, in obstruction of the due administration of the public 
justice, to the great damage of the good citizens of the State, 
to the evil example of all others in like case offending, and 
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against the peace and dignity of the State. And the jurors Dee. 1839 


aforesaid, upon their oath aforesaid, do further present, that 
B. M. E., A. C. and G. S. all late of &c.,on &c., with force 
and arms, in &c., did conspire, combine, confederate and a- 
gree together amongst themselves to prevent the aforesaid A. 
C. from being prosecuted for the offence of an assault and 
battery, after he, the said A. C., had been bound to Court by 
one Jesse (. Cockeram, a Justice of the Peace for said coun- 
ty, and did then and there procure to be burnt and destroyed 
the proceedings pertaining to the guilt of the aforesaid A. C., 
in violation of the laws of the State, to the great damage of 
the said Jesse (*. Cockeram, in obstruction of the due and im- 
partial administration of the criminal Jaws of the State, to 
the evil example of all others in like case offending, and a- 
gainst the peace and dignity of the State. And the Jurors 
aforesaid, upon their oath aforesaid, do further present, that 
B. M. E., A. C. and G. S., all late of &c., on &c., with force 
and arms, in &c., did conspire, combine, confederate and 
agree together amongst themselves, to burn and destroy a 
certain recognizance entered into by the said A. C. and 
Charles Levin, for the appearance of the said A. C., to an- 
swer a charge of the State against him for an assault and 
battery, to the great damages of the Justices of the Peace of 
the County of Haywood, as well as the State of North Caro- 


lina, and in contempt of the laws ot the State, to the evil ex- . 


ample of all others in like case offending, and against the 
peace and dignity of the State.” 

On the trial, after the jury were impannelled, and before 
any witness was examined by the Solicitor for the State, the 
defendants’ counsel objected to the reception of any evidence 
on the part of the State, upon the ground that the indictmert 
was so vague and uncertain that no evidence could be rele- 
vant; but His Honor considered this objection irregular, and 
that the proper mode was a motion to quash the indictment; 


and directed the Solicitor to proceed. After the evidence on © 


the part of the State had been gone through, the defendants 
offered to prove that before the papers were burnt, the magis- 
trate, Cockeram, had been consulted, and agreed that if the 
parties concluded to settle the matter, the papers might be 
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Dec. 1839 destroyed. This evidence was objected to by the Solicitor 


een 


State 


and rejected by the Court, upon the groundjthat though it 
might be a circumstance in mitigation of the punishment, it 
furnished no legal excuse or justification. 

The defendants were found guilty, and moved in arrest of 
the judgment; which motion was sustained by the Court, and 
the judgment arrested; whereupon the Solicitor, Guinn, ap- 


pealed. 


The Attorney General for the State. 
Clingman for the defendants. 


Gaston, Judge. We concur with the Court below in the 
opinion that the indictment in this case is too defective to war- 
rant any judgment upon it. 

Without entering into a critical examination of the lan- 
guage of the indictment, it will be“enough to notice what we 
deem its substantial defects.. The offence attempted to be 
set forth in each count, is a conspiracy to destroy a warrant 
in the name of the State issued against one of the defendants, 
(Crisp,) on a charge of assault and battery, and a recognizance 
for the appearance of said defendant to answer that charge, 
with the intent thereby to impede the due administration of 
justice. Now, it seems to us essential that the indictment 
should positively aver the facts that such warrant did issue, 
and such a recognizance was acknowledged, and should also 
set forth so much of the warrant and recognizance as is ne- 
cessary to shew that they were valid, and therefore the de- 
struction of them might be prejudicial to the administration 
of justice. All the facts and circumstances which censtitute 
a crime must be distinctly charged in the indictment, so that 
it may be seen that the indictors have not gone upon insuffi- 
cient premises, and that the Court, after the matters charged 
are found or confessed to be true, may pronounce, as a legal 
result therefrom, that a crime has been committed. In nei- 
ther of the counts of this indictment is it charged as a fact, 
that a warrant to arrest Crisp on a charge of assault and bat- 
tery, did issue—nor that the said Crisp entered into a re- 
cognizance for his appearance to answer to said charge. The 
warrant and recognizance are mentioned only by way of ref- 
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erence or recital. Nor is it stated with any approach to pre- Dec. 1839 
cision, by whom the warrant was issued, nor before whom ~~ 
the recognizance was taken—nor is the substance of the war- 
rant and recognizance set forth—so that it may be seen 
whether they or either of them had legal validity. 

As the appeal is at the instance of the State, because of sup- 
posed error in arresting the judgment, and we are of opinion 
that the alleged error does not exist, we do not enter into the 
consideration of the question of evidence raised by the de- 
fendants upon the trial. Had we differed from the Court be- 
low upon the propriety of arresting the judgment, then this 
question would have been open to the defendants upon the 
record. 

This decision is to be certified to the Superior Court of 
Haywood as the law directs, 


Per Curiam. Judgment to be affirmed. 





* ‘we 


INTHE SUPREME COURT 


THE STATE vs. ASA EDNEY. 


The obligation of a recognizance entered into by a party before a single 
magistrate to appear and answer a criminal charge, does not depend 
upon the enquiry whether the court before which the party is requir- 
ed. tq appear, has jurisdiction of the particular crime charged; but up- 

« ,on the duty and power of the magistrate to examine and admit suc 
party tobail. Hence, under the act of 1715, 1 Rev. Stat. ch. 35» 
sec. 1, prescribing the duty and powers of magistrates out of court, in 
examining criminals and taking bail, a recognisance taken for the ap- 
pearance of a party at the County Court is good, and, if the party 
fail to appear, according to the condition of his obligation, may be 
enforced, although the offence charged is cognizable only in the Su- 
perior Court. 

_The words of the act of 1715, prescribing that the magistrate shall take 
recognizances from the informer and witnesses, to appear at the next 
court “‘where the matter is cognizable," and that the recognizanees 
shall be returned into the office of the **the court, wherein the matter 
is to be tried,” are merely directory as to the time and place of re_ 
turning the proceedings, so that they may be acted on speedily and 
efficiently, for the advantage of each side. They mean only, that the 
return shaj] be made to the next term of the court, in which, according to 
the recognizance, the party is to appear, so that the party shall not be 
required to appear at one term, or in one court, and the recognizance be 
returned to a subsequent term, or to a different court. 


The deferdant acknowledged a recognizance before a Jus- 
tice of the Peace for Buncombe county, in the sum of $100, 
to be void on condition that a certain negro slave, called 
George, should make his personal appearance at the next 
term of the Court of Pleas and Quarter Sessions, to be held 
for the county of Buncombe, at &c., on &c., then and there 
to answer to a charge of the State, and not depart thence with- 
out leave of the said Court. The slave failed to appear, and 
the failure being recorded, a scire facias issued to enforce 
the forfeiture of the recognizance. The defendant pleaded 
nul tiel record, and a special plea that the slave was charged 
with the crime of burglary, and that the said County Court 
had not jurisdiction thereof, but only the Superior Court for 
the County of Buncombe, and by reason thereof that the re- 
cognizance was void. After a decision against him in the 
County Court, the defendant appealed to the Superior Court; 
and on the trial there, on the last circuit, before his honor 
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reason set forth in the special plea, the justice of the peace — 
could not take the recognizance, and that the same was void. _y, 

In support of the plea he gave in evidence the warrant on Edney. 
which the slave was arrested, which charged him with “ be- 

ing concerned in breaking into the smoke-house of «James 
Kincard, in the night time, and taking a quantity of pickled’ 

pork.” But the Court was of opinion that the recognizance 

was valid-and sufficient in law, and there was consequently 


a judgment for the State, and the defendant appealed.» 


No counsel appeared for the defendant in this Court. 
The Attorney General for the State. 


Rurrin, Chief Justice, after stating the case as above, pro- 
ceeded as follows: It may be remarked in the first place, that 
* there was no evidence to sustain the plea that the charge was 
one of burglary, so as not to be, for that reason, within the 
jurisdiction of the County Court. The condition of the re- 
cognizance does not so express; and the warrant falls short of 
making a case of burglary, by omitting several of its essential 
requisites, as, for example, that the breaking was into the 
dwelling house, or that the smoke house was a part of the 
dwelliug house, or within the curtilage. But supposing this 
to have been otherwise, it is quite clear, we think, that the* 
defendant’s objection is unfounded in law. 

The obligation of the recognizance does not depend upon 
the enquiry whether the Court, before which the party is re- 
quired to appear, has jurisdiction of a particular crime charg- 
ed against the party, but upon the duty and power of the ma- 
gistrate to examine and admit such party to bail. By the 
act of 1715, 1 Rev. Stat. ch. 35, sec. 1, the duty of examina- 
tion by a magistrate before commitment is enjoined; and it is 
further prescribed, that the magistrate shall admit the party 
to bail, if bailable. ‘The mode of letting to bail is not speci- 
fied; but it must be inferred that such method was meant as 
was authorized by antecedent laws, or such as might subse- 
quently be enacted. This certainly includes a recognizance 
acknowledged before a justice of the peace and by him return- 
ed into a common law court of record and there enrolled, as 
enacted by ancient statutes and practised almost immemorial- 
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Dec. 1839]y, A justice of the peace has, urfquestionably, the power to 


State 


v. 
Edney. 


take recognizances for the appearance of persons, generally, 
to answer for any criminal matter. But it is said that if the 
court cannot take ah indictment for the offence charged, or 
try the same, the party’s appearance in that court is nugatory, 
and therefore the recognizance must be inofficious. We think 
otherwise; for if that court may not try and punish the ac- 
cused, it may, at least, examine further into the case, so as to 
ascertain what court has the jurisdiction to try and punish, 
and may commit or bind the party over to answer in that 
Court. It is often a nice point to determine what court has 
jurisdiction. The duty of judging correctly on that point is 
not imposed on the magistrate, in the first instance, so impe- 
ratively as to make his mistake on it a justification of the ac- 
cused for disregarding his recognizance, and by so doing, 
elude the service of other process and escape punishment al- ~ 
together. ‘The recognizance obliges the party to appear ac- 
cording to it, in order that the public justice may not be de- 
feated; and that if he was bound at first to an improper 
court, he may be sent to the proper court, there to have his 
guilt or innocence duly and fully enquired of. It is true, 
the act of 1715 says that the magistrate shall take recogri- 
zances from the informer and witnesses, to appear at the next 
court, “ where the matter is cognizable,” and that the recogn- 
izances shall be returned into the office of “ the court, where- 
in the matter is to be tried;” and upon those provisions this 
objection is partly founded. But we: think the act in that 
part of it is merely directory as to the time and place of re- 
turning the proceedings, so that they may be acted on speed- 
ily and efficiently, for the advantage of each side. It means 
only, that the return shall be made to the next term of the 
court, in which, according to the recognizance, the party is 
to appear; so that the party shall rot be required to appear at 
one term or in one court, and the recognizance be returned 
to a subsequent term or to a different court. The point made 
in this case is not at all within the purview of the act; and 
we are not aware of any case and do not perceive any reason 
to support it. 


Per Curiam. Judgment affirmed. 























OF NORTH CAROLINA. 


DEN ON DEM. of JOHN HARDIN vs. FRANCIS BEATY and Dec. 1839 


DOWELL HOGUE. 


If an, action of ejectment be, with the consent of the parties, by a rule of 
court, referred to certain arbitrators, and they make an award that the 
defendant was guilty of the trespass and ejectment, and shall pay 
nominal damages and costs, upon which a judgment is rendered ac- 
cordingly, and the platntiff’s lessor put into possession of the term 
by a writ for that purpose, the defendant is not estopped by such a- 
ward and judgment from afterwards setting up title to the premises; 
because, in the action of ejectment, the right to the land is not put in 
issue and determined, and a reference of the suit by a rule of court to 
arbitrators, chosen by the parties, cannot bring before them more than 
was in issue before the court. 


Esectment tried at Rutherford, on the last circuit, before 
his honor Judge Pearson. 

The defendant Beatty, admitted that he was in possession 
of the premises, as the tenant of the other defendant Hogue, 
who was admitted to defend as landlord. The lessor of the 
plaintiff, and the defendant Hogue, both claimed under sher- 
iff’s deeds, made upon sales, under executions against Fran- 
cis Beaty, but the deed under which Hardin, the plaintiff’s 
lessor claimed, was, prior to that, to one Adam Beaty, under 
which the defendant Hogue claimed. It was contended how- 
ever, by the latter, that Hardin was estopped from setting up 
title against him, because his grantor, after the sheriff’s sale 
under which he claimed, had brought an action of ejectment 
against Hardin, which by a rule of court was referred to cer- 
tain arbitrators, who made their award that the said Hardin 
was guilty of the trespass and ejectment, and that he should 
pay six and a quarter cents damage, and costs, which award 
being returned to court, and judgment rendered pursuant 
thereto, a writ of possession was issued, and the defendant, 
Hogue’s grantor, put into possession. His Honor intimated 
an opinion, “that when an action of ejectment was decided 
by arbitration, it differed from a case decided in the usual 
way, and the parties and their privies were concluded from 
disputing the title afterwards.” The plaintiff’s lessor, in sub- 
mission to this opinion, suffered a nonsuit and appealed. 
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Dec. 1839 No counsel appeared for the lessor of the plaintiff in this 


Den on 
dom. of 
Hardin 


‘court. 
Hoke for the defendant. 


Gaston, Jndge. _ We do not concur in the opinion that 


Vv. 
yuhe the lessor of the plaintiff is concluded by the award, or the 


Hogue. 


judgment thercon, from setting up title to the premises des- 
crived in the declaration. That opinion, was, no doubt, 
founded upon the doctrine sanctioned in the case ot Doe on 
demise, Morris and others v. Rosser—3rd East. 15, which 
has been followed out by other adjudications of respectable 
courts, and is recognised in elcinentary treatises of great 
general correctness, It is not necessary for us to examine 
whether this doctrine is 9 part of the law of this State, be- 
cause we belicve, that correctly understood, it does not ap- 
ply to the case before us. Jn the leading case above refer- 
red to, it was decided that where the lessor of the plaintiff 
and the defendant in ejectment had before submitted their 
right to the land to the decision of an arbitrator who had 
awarded in favour of the lessor, the award concludes the de- 
fendant from disputing the lessor’s title in an action of eject- 
ment; for, although, say the court, “the award cannot have 
the operation ot conveying the land, yet there is no reason 
why the defendant may not conclude himself by his own a- 
greement, from disputing the title of the lessor in ejectment. 
The parties consented that the award of the arbitrator, cho- 
sen by themselves, should be conclusive as to the right to 
the land in controversy between them, and this is sufficient 
to bind them in an action of ejectment.” To bring the a- 
ward in question, within the operation of the principles thus 
asserted, it must appear that the parties had consented that 
the award of the arbitrators should be conclusive as to the 
right to the land, and that the arbitrators had definitively 
adjudged in whom was the right. To us it seems that nei- 
ther of these is shewn here. ‘The submission and the award 
are of record; and by that record it appears that heretofore an 
action of ejectment for the same land had been instituted on 
the demise of one Adam Beatty, under whom the defendant, 
Hogue, claims as purchaser; that to this action Hardin, the 
lessor of the now plaintiff, was admitted a defendant, upon 
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entering into the common rule and pleading not guilty; that Dee. 1839 
under a rule of Court, by consent of the patties, there was a 
reference to certain referees or arbitrators; that they returned jad 7 
an award finding Hardin guilty of the trespass, and assess- — 
ing the plaintifis damages to 6 1-4 cents and costs; and that Beaty ont 
a judgment was rendered by the Court pursuant to this Hogue. 
award. ‘The submission therefore embraced the matter, and 
that only, which the pleadings of the parties brought into 
contestation before the Court—and the award of the arbitra- 
tors decided and professed to decide no more than would be 
decided by a judgment of the Court, that the plaintiff should 
recover damages and costs for the trespass complained of. 
Now it is perfectly settled that the pleadings in an action of 
ejectment do not put directly in issue the right to the land; 
and a judgment in favour of the plaintiff, which always in- 
cludes damages and costs and generally also a recovery of 
his term, does not determine the right to the land. We are 
therefore unable to perceive how a mere reference of a con- 
troversy pending before the regular tribunal of justice, to one 
chosen by the parties, can bring before the latter more than 
was in issue in the former—or how a judgment of the latter 
thereupon can have a more extensive effect than the same 
judgment would have had, if rendered in the former. The 
submission and the award must be explained by the nature 
of the action; and “ every estoppel, because it concludeth a 
man to allege the truth, must be certain to every intent, and 
is not to be taken by argument or inference.” Co, Lit. 352 b. 

The judgment of the Superior Court must be reversed, and 
a venire de novo awarded. 


Per Curiam. Judgment reversed. 
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IN THE SUPREME COURT 


THE STATE ws. SAMUEL POOR. 


To the levy of a writ upon personal property—whether a writ of attach- 
ment or of execution—the law requires a seizure. If, in the nature of 
the thing, actual seizure be impossible, then some notorious act as 
nearly equivalent to actual seizure as practicable, must be substituted for 
it. Hence, in levying upon a growingcrop, the officer must go to the 
premises, and there announce that he seizes the crop to answer the ex- 


igency of his writ. 


This was an indictment containing two counts—the first 
for an assault on Joshua Cranor, as deputy sheriff, in the due 
execution of his office; and the second for a simple assault 
and battery, tried before his honor Judge Bartey, on the last 
circuit, at Guilford. On the trial it was proved that one Al- 
fred Short, a constable, had in his hands an attachment a- 
gainst the property of one Thomas Poor, a brother of the de- 
fendant, issued on the 20th of August, 1838, by a justice of 
the peace, for $29, made returnable to Guilford County 
Court, on the 3rd Monday of November thereafter; upon 
which attachment he endorsed “ levied on a field of growing 
corn of Thomas Poor.” ‘This endorsement was made about 
12 o’clock of the day on which the attachment issued, by the 
officer, without going upon or near the premises where the 
corn was growing; and on the same day he returned the 
proceedings before a justice of the peace, who entered up a 
conditional judgment; and at the expiration of thirty days, 
the officer obtained a final judgment and an order of sale, and 
advertised the sale to take place on the 15th of October there- 
after. It was proved further that another attachment for 
$150, issued on the 20th of August, returnable to November 
County Court of Guilford county, which was on that day 
placed in the hands of Joshua Cranor, who went to the same 
corn-field, as deputy sheriff, and levied on the corn about 
night, or a little after datk of the same day. It was also 
proved that early in October the defendant applied to Short, 
the constable, for leave to gather the corn for him, and that 
the constable authorized him and one Samuel Irvin to gather 
it: that on the 10th of October, when Joshua Cranor, the 
deputy sheriff, was in the act of entering the field with a 
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wagon, for the purpose of gathering the corn, he was resist- Deo. 1839 

ed and assaulted by the defendant. "Sele 
His Honor charged the jury that the levy made by Short, —_y, 

the constable, by virtue of the attachment in his hands, was Poor. 

insufficient to attach the property, and that the defendant de- 

rived no authority from the said officer to resist Cranor, the 

deputy sheriff. The defendant was convicted and sentenced 

to pay a fine, and appealed. 


W. A. Graham for the defendant. 
Tae Attorney General for the State. 





Gaston, Judge. We think that it was correctly held by 
His Honor that the constable by indorsing on the writ of at- 
tachment in the manner set forth in the case, that he had le- 
vied on the growing crop of the defendant in the attachment, 
did not acquire the legal possession thereof. ‘To the levy of 
a writ upon personal property—whether a writ of attach- 
ment or of execution—the law requires a seizure. If, in the 
natur? of the thing, actual seizure be impossible, then some 
notorious act as nearly equivalent to actual seizure as prac- 
ticable, must be substituted for it. 'The least that can be re- 
quired ia the levy on a growing crop is, that the officer 
should go the premises, and there announce that he seizes 
the same to answer to the exigency of his writ. To allow 
the possession and property to be transferred without a seizure 
—or other equivalent act—would be to violate principle and 
to lead in practice to mischievous results. 

This decision must be certified to the Superior Court of 
Law for the County of Guilford, with directions to proceed 
to judgment and sentence agreeably thereto, and to the laws 
of the State. 


Per Curiam. Judgment to be affirmed. 
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. 


DEN ON DEM. of WILLIAM. PENTLAND vs. JACOB B. 
STEWART. 


>» 


A sheriff’s deed for land, sold for taxes, is not sufficient to deprive the 
owner of his land, without shewing further the authority of the sher- 
iff to sell, by proving that the taxes for which the sale was made, 


were due. 


EJECTMENT, tried at Haywood, on the last circuit, before 
his Honor Judge Pearson. 

The lessor of the plaintiff, shewed that the land in contro- 
versy had been patented; and then gave in evidence a sher- 
iff’s deed to himself, setting forth that he, the sheriff, sold the 
land for the tax due for the year 1833, amounting to 31 1-4 
cents, and for charges. He also proved the defendant to be 
in possession. 'The defence relied upon, was, that the plain- 
tiff’s lessor had not proved that the tax of 1833 was due.— 
His Honor, intimated an opinion, that the plaintiff’s lessor 
was required to prove that the tax of 1833 was due, for the 
purpose of shewing that the sheriff had power to make the 
sale. Upon this intimation, the lessor of the plaintiff sub- 
mitted to a nonsuit, and appealed. 


No counsel appeared for either party in this court. 


Dantet, Judge, after stating the case, proceeded as fol- 
lows: In ordinary cases, where a party elaims under a sher- 
iff, he is compelled to produce a judgment and execution a- 
gainst the debtor, as well as the Sheriff’s deed. If the own- 
er of the land, was indebted for the taxes, the lessor of the 
plaintiff had it in his power to shew that fact from the re- 
cords of the court) The law requires all persons to list with 
the justice their taxable property. If an owner of land 
neglects to attend the justice, and give in his list, the justice 
is directed to appoint a freeholder in the neighborhood, to 
value the land on oath; and the freeholder is to return the 
valuation to the justice, who adds it to his list, and returns 
it into the County Court. In case of the failure of the own- 
er and the magistrate, it then is the duty of the sheriff, with- 
in the time prescribed for collecting the taxes, to summon a 
freeholder to value the land on oath. A fair transcript of 
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* 
such valuation the freeholder is directed to send to the clerk Dec. 1839 


of the County Court, before the next succeeding court; and 
the clerk shall incorporate the return with those made by 
the justice. And the freeholder is also to deliver to the sher- 
iff another transcript of the same. ‘The tax lists thus return- 
ed, are directed to be recorded by the clerk. These records, as 
it seems to us, are in the nature of judgments against each in- 
dividual on the lists, for the sums respectively set against 
theirnames. Within thirty days after the court to which 
the lists are returned, the clerk is to deliver a copy of the 
lists to the sheriff, and he is to collect the taxes due, by dis- 
tress and sale, or otherwise. 'The certified copiesof the tax 
lists, delivered by the clerk to the sheriff, are, in law, his war- 
rants of distress, or executions against the property of each 
individual for the satisfaction of the money due on them.— 
If there is no personal property to be fonnd, the sheriff is to 
distrain the land, and after advertising the same, as the law 
directs, and also performing the duties prescribed by the act 
of 1819, 1 Rev. Stat. ch. 102, sec. 52 and 53, he will sell 
the same, or so much thereof as shall be sufficient for the 
payment of the taxes due, and the costs of the sale. It 
seems to us, therefore, that until it be shewn, by competent 
evidence, that a specific tax has been legally ascertained to 
be due, the authority of the sheriff to sell for a tax does not 
appear—and as his sale can operate to transfer title only by 
force of his authority, unless that authority be shewn, his 
deed passes no estate. . 


Per Curiam. Judgment affirmed. 





Pentland ' 
Vv. 
Stewart. 
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IN THE SUPREME COURT 


Dec. 1839 DEN ON DEM. of CASWELL HARBIN et. al. vs. JOHN S. 


CARSON. 


The levy of an attachment upon land creates such a lien upon it, that if 
there be a subsequent judgment of condemnation and a sale of the land 
under a writ of venditsoni exponas, the title of the purchaser will super- 
sede that of one claiming under a judgment and fieri facias posterior to 
the date of the levy of the attachment, but prior to the judgment of 
condemnation and venditieni exponas. 


This was an action of Esectment, tried at Davie, on the 
last circuit, before his honor Judge Dick. Both parties 
claimed title under one Bennet Austin. The lessors of the 
plaintiff produced a judgment against the said Austin, entered 
up at August Term, 1836, of Rowan County Court, an exe- 
cution thereon returnable to the ensuing term in November, 
and a deed from the coroner to themselves for the lands in 
controversy, which were sold under the said execution. The 
defendant shewed in evidence the proceedings in an original 
attachment issued by himself against the said Austin, on the 
27th of April, 1836, levied on the lands in controversy the 
same day, and returned to May term, 1836, of Rowan Coun- 
ty Court. He then shewed a regular final judgment entered 
up on said attachment at the ensuing November term of the 
said Court, a writ of venditioni exponas thereon, returnable 
to the ensuing term in February, under which the said lands 
were sold; and a deed to himself therefor from the sheriff. 

The only question presented to the Court was, whether the 
title passed to the lessors of the plaintiff, by virtue of their 
purchase, under the execution issuing upon the judgment at 
August term, 1836; or whether the levy of the attachment 
upon the lands in April, 1836, created such a lien as, when 
consummated by a judgment of condemnation and a sale un- 
der a venditioni erponas issuing thereon, gave the defend- 
ant the better title. His Honor being of opinion in favour of 
the lessors of the plaintiff, the jury found a verdict for them, 
upon which they had judgment, and the defendant appealed. 


No counsel appeared for either party in this Court. 


Danie, Judge. The only question in the case submitted 
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for the decision of this Court is, whether the levy under the Dec. 1839 
defendant’s attachment, in April, 1836, which was prior to 
the date of the plaintiff’s execution, created such a lien on 

the land, as when condemned and sold under the writ of 
venditioni exponas, gave to the defendant the better title. 

We are of the opinion that it did. The case of Den on dem. 

of Amyett vs. Backhouse, 3 Murph. 63, establishes the 
proposition contended for on behalt of the defendant. We 

think that there must be a new trial. 


Per Curiam. Judgment reversed. 


FREDERICK NAESTED vs. BENJAMIN SCOTT. 


Where the owner of a lot of nm met a dealer in the article, who en- 
quired of him his price for it, and upon being informed, said he would 
give it, but went off without taking any account of the timber, nei- 
ther inspecting flor measuring it, nor telling the owner where to carry 
it for measurement and delivery; and not paying for it nor offering at 
any time to make payment; and in the mean time the owner, being in- 
formed that the dealer was insolvent and unable to pay, sold the tir- 
ber to another person ata higher rate, but afterwards acknowledged 
that he had sold to the plaintiff, and offered to pay him the difference, 
it was held to be proper for the Judge to leave it to the jury to say whe- 
ther there was any contract of sale between the parties, or only achaf- 
fering or conditional agreement between them, which the defendant, 
upon seeing the conduct of the plaintiff, was at liberty to disregard. 


This was an action of assumpgit, in which the plaintiff 
declared specially against the defendant for that the latter 
had sold to Isaac W. Hughes, a parcel or lot of ton timber, 
to which the plaintiff, by virtue of a contract with the de- 
fendant, had the right of property. 

On the trial at Craven, on the last eircuit, before his honor 
Judge Serr e, the plaintiff introduced a witness who stated 
that he was the agent of Isaac W. Hughes, and purchased of 
the defendant the timber in question, and that while he was 
settling for it, the plaintiff came with his hands for the tim- 
ber, when the witness informed him that he had bought it of 





J90 


Dec, 183 
Naested 
v. 
Scott. 





IN THE SUPREME COURT 


9the defendant, and was to give him thirty-one dollars per 

~ ton for the same; arid in the course of the conversation, the 
defendant, who was present, admitted that he had sold the 
timber to the plaintiff, and that the plaintiff had agreed to 
give him thirty dollars per ton for it, and offered to pay the 
plaintiff the difference between the sum agreed to be paid by 
the plaintiff, and the sum for which he sold the timber to the 
witness. It was proved further, that the plaintiff had not 
paid any thing to the defendant, ard that the timber was ta- 
ken by the witness for his principal, and used by him; and 
further, that if the plaintiff had obtained the timber and saw- 
ed it up, he might have realized between forty-five and fifty 
dollars. On the part of the defendant it was proved, that be- 
fore he sold-to Hughes, he was informed that the plaintiff was 
insolvent, and that he would “ stand a bad chance in getting 
‘his money;” and that he then immediately sold to Hughes. It 
was also proved for the defendayt, that the plaintiff, at the 
time of the alleged contract, was in fact insolvent; that the 
timber had never been out of jis, defendant’s,possession; but 
was at the public’ wharf, and not at the plaintiff’s mills, 
where it was usual to deliver it by persons selling him tim- 
ber; that the timber had not been measured or taken an ac- 
count of by the plaintiff; and there was no evidence on the 
part of the plaintiff to shew an offer by him to pay, or his a- 
bility to pay, for the timber; but on the contrary it was prov- 
ed that he was unable to pay. , 

His Honor charged the jury that if they believed, from the 
evidence, that the contract, as alleged by the plaintiff, had 
been made by him and the defendant, the plaintiff was enti- 
tlod to recover damages commensurate with the injury which 
he had sustained; but if they should collect, from the testtf- 
mony, that there was only a conversation and chaffering in 
relation toa contract which the parties did not complete, then 
the title to the timber did not vest in the plaintiff, and he 
would not be entitled to recover. The defendant had a ver- 
dict and judgment, and the plaintiff appealed. 


J. H. Bryan and J. W. Bryan for the plaintiff. 
No counsel appeared for the defendant in this court. 
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Rurrin Chief Justice. Weare not prepared to say, that Dec. 1839 
the contract, as laid in the declaration, or as it might be col- a 
lected from the testimony, would authorise a recovery in this “a 
action, even if the contract had been definitively concluded. Scott. 
The declaration is for an injury to the plaintiff’s right of pro- 
perty, and supposes, therefore, that the contract vested the 
right of property, if not the right of possession, in the plain- 
\iff. ‘That cannot be so, if the aSreement was merely exec- 
utory; but the action ought to have been assumpsit for the 
breach of the agreement. But we are not obliged to deter- 
mine how that would be, since the jury have found that the 
parties made no contract. That puts an end to the plain- 
tiff’s demand in an7 form of action, provided the Judge did 
not submit that enquiry to the jury without .any evidence . 
that could authorize a response in the negative. In our o-. 
pinion, there was not only evidence proper to be left to the 
jury on the point, but such as might well warrant their ver- 
dict as given. The question is, whether the parties consid- 
ered they hadsconclusively bargained so as to change the 
property. Now, a man from the country arrives in town 
with a parcel of timber in the river for sale, and is met by a 
dealer in the streets, who enquires of the owner his price and 
says he will give it. But, he does not give it; and on the 
contrary, goes off without taking any account of the article, 
neither inspecting nor measuring it, nor telling the other 
where to carry it for measurement and delivery; and above 
all, not paying for it nor offering at any time to make pay- 
ment. What could the country-man think, under such cir- 
cumstances, but that the stranger meant to practice on him 
either a jest or a fraud? What must any one think of it, 
éven when subsequently considering it with deliberation? It 
seems to us, that the parties must have conversed upon the 
tacit understanding, that the timber was to be measured and — 
received immediately, and paid for.on the spat; dnd that, 
without the cash, it was no bargain. Therefore, when the 
pretended buyer went away and staid, it does not appear how 
long, but long erough for the other party to find out that he 
was insolvent and could not pay for the timber, and to make 
a sale to another person, what could the jury reasonably in- 
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Dec. 1839 fer, but that the transaction had begun and ended in mere 





saree 


Sostt. 


~~ talk, without any thing serious being finally concluded on; 
or if it had, that it was immediately abandoned? Against 
this there be nothing to militate, but that, “in the course of 
the conversation” afterwards, the defendant said he had sold 
to the plaintiff, and offered to pay him the difference. But 
the offer may have justly been regarded as one of compro- 
mise, or as having been prompted by a disposition of the de- 
fendant to satisfy the plaintiff that he had not been actuated 
by the difference in price. As to the observation that he had 
sold to the plaintiff, it might have been meant, and, as things 
stood, probably was meant for no more than that he had a- 
greed to sell. That was true enough; but the agreement, 
from its nature, might be deemed, and was deemed by the ju- 
ry to have been conditional, and therefore not binding on the 
defendant after seeing the conduct of the plaintiff. Upon 
the whole, we think His Honor fairly left the question to the 
jury; and therefore that the pea must be affirmed. 


Per Curiam. Judgment affirmed. 
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DEN ON DEM. of ISAAC BRONSON et al. os. MICHAEL Dec. 1839 


PAYNTER. 


Where a party objects upon the trial, that a grant is void upon its face, 
but the judge decides otherwise, if the copy referred to in, and sent up, 
with the case, exhibits no defect, the Supreme Court cannot grant a 
new trial; for, if the copy sent up, be a correct transcript of the grant, 
it is apparent that there was no ground for the objection; and if the 
grant be not that, whereof a copy is given, as the supposed vices or 
defects in it are in no way indicated, the court is wholly without the 
means of reviewing the opinion complained of, and of course will pro- 
sume it to be correct. 

A deed, wherein the grantor, in consideration of the sum of ten dollars 
to him in hand paid by the grantees, “ remised, released, and quit 
claim” to them, certain land, may operate asa deed of bargain and 
sale, to pass the title to the grantees, if it cannot operate as a ylease 
for wantof some interestin them. 

Where a demise in ejectment is laid, from two or more lessors, and it ape. 
pears that those lessors are tenants in common with one, who has not 
joined in the demise, the plaintiff may yet be entitled to recover, ac- 
cording to the interest of his lessors, though if one of the joint Isssors 
had no title, th® plaintiff could not recover at all. 


EsecTMENT, tried at Rutherferd, on the last circuit. be- 
fore his Honor Judge Pearson. 

The lessors of the plaintiff, after proving the defendant to 
be in possession, for the purpose of showing title in them- 
selves, exhibited, (as the case states,) “a grant for the premi- 


ses in dispute, to one Tench Coxe, issued in the year 1796, 
a copy of which grant, marked A, is referred to, and made 


a part of this case.” The copy of the grant marked A, and 
sent up with the case, appears to have been one in the ordi- 
nary form, made not to 'Tench Goxe, but to James Greenlee, 
Lewis Baird and William Ervine. Coxe (as the case further 
states) conveyed, as appeared by the deed exhibited, to Au- 
gustus Socket, in 1819, and Socket mortgaged the same in 
fee to Kintzing and Duponceau. Kintzing conveyed to Du- 
ponceau in 1822, and in 1824 the latter conveyed to Murray, 
Hoyt, A. Bronson and Thompson, who, in the year 1826 
filed a bill in equity, to foreclose the mortgage; whereupon, 
there was a decree for the sale of the premises, and in 18927, 
the clerk and master, in obedience to the decree, sold and 
conveyed them to one Stephens, and about the same time, 
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Dec. 1839 Murray, Hoyt, and A. Bronson conveyed their entire interest 


Bronson 
et al. 
v. 
Paynter. 





in tee simple to the said Stephens. Subsequently, Stephens 
executed a deed, whereby he, in consideration of the sum of 
ten dollarsto him in hand paid by Murray, Hoyt, and A. 
Bronson, “remised, released and quit claim” to them, the 
same premises. In 1829, Murray conveyed to Isaac Bron- 
son, and in 1830, Arthur Bronson released to Hoyt and Isaac 
Bronson, the lessors of the plaintiff. ‘The defendant insist- 
ed, in the first place, that the original grant to Coxe was ut- 
terly void on its face, and passed no title from the State. 

2ndly. That the deed of Stephens to Murray, Bronson and 
Hoyt, was only a release, and could not, therefore, operate as 
such, for want of some interest in those to whom it was made. 

3rdly. That as Thompson was the legal owner of one 
fourth of the premises, Bronson and Hoyt, two of the tenants 
in common, could not jointly demise to the plaintiff. 

His Honor was of opinion, and so charged, upon the first 
point, that there was no such defect in the grant as could be 
taken advantage of in an action of ejectment. Upon the 
second point, he held that from the whole deed it was obvi- 
ously the intention to pass the title, and that although apt 
and proper words were not used for a deed of bargain and 
sale, yet the consideration of ten dollars ‘raised an use, and 
the Statute of Uses transferred the legal. estate to the use, 
and that therefore the deed did operate to pass the title. Up- 
on the third point, his Honor held that two tenants in com- 
mon might make a joint demise in ejectment, although there 
might be another tenant who did not join. There wasa gen- 
eral verdict and judgment thereon, for the lessors of the 
plaintiff, and the defendant appealed, 


Clingman for the defendant. 
No counsel appeared for the lessors of the plaintiff in this 


court. 


Gaston, Judge. There is an evident inaccuracy in that 
part of the case made out for this court, which relates to the 
grant exhibited in evidence by the plaintiff. It is stated to 
be “a grant to Tench Coxe, issued in the year 1796, a copy 
whereof marked A is referred to, and made a part of the 
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case.” But the copy, so marked, purports to be the copy of Dec. 1839 
a grant issued to James Greenlee, Lewis Baird and William bien 
Ervine. However this inaccuracy may be, whether in the et al. 
description or copy of the grant, it will not affect the judg- 
ment which it is our duty to render. It appears that the de- 
fendant insisted on the trial, that “the grant was utterly void 
on its face, and passed no title,” but the court held that there 
was no such defect in the grant as could be taken advantage 
of in this action.” If the grant exhibited, be that whereof a 
copy is given, we concur in this opinion, tor we discover noth- 
ing on its face to vitiate it. If the grant be not that whereof 
a copy is given, as the supposed vices or defects in it are in 
no way indicated, we are wholly without the means of re- 
viewing the opinion complained of, and of course must pre- 
sume it to be correct. 

The other exceptions taken on the trial by the defendant, 
we hold to be unfounded. The deed from Stephens to Mur- 
ray, Bronson and Hoyt, might well operate asa deed of bar- 
gain and sale, for the reasons stated by his Honor. The 
words of transfer, used in it, “remise, release and quit claim” 
are precisely those to which a similar operation was allowed 
in a case decided in the Supreme Court of New York. Jack- 
son on dem. of Salisbury v. Fisk, 10 Johns. 456. We 
also think that where a demise is Jaid from two or more les- 
sors, and it appears that these lessors are tenants in common 
with one who has not joined in the demise, the plaintiff may 
yet be entitled to recover. ‘This, it seems to us, necessarily 
follows from holding (as has been established here by author- 
ity) that tenants ir common may join in a demise, and that 
such demise will effectually pass the right of.each to. possess 
the thing demised during the term. If less than the whole where a 
number join in such a demise, it must operate pro tanto. If8co"! 
indeed one of the joint lessors had no title, then the plaintiff — So 
could not recover for the reasons assigned in Hoyle v. Stowe, jectment, a 
2. Dev. 318. aut 

As the jury in this case found a general verdict, the judg- plaintift re- 


over his 


ment that the plaintiff should recover his term was proper term is pro- 
per in point 


in point of form. Godfrey v. Cartwright, 4 Dev. 487. OF furne. 


Vv. 
Paynter. 


Per Curiam. Judgment affirmed. 
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JESSE A. DAWSON os. MARK H. PETTWAY. 


Dec. 1839 
——~ The endorser of a single bill for the accommodation of the principal ob- 


ligor is not, without a special contract to that effect, liable to contrib 
ute as a co-surety with one who signed the bill as a co-obligor with 
the principal. The endorser, in such case, is to be taken only as a 
supplemental surety, and not liable to be called on for contribution by 
the primary surety. 

If, in such case, the bill were given to renew a former one in which the 
present endorser was a co-obligor, and the present co-obligor only an 
endorser, that circumstance might perhaps be evidence to the jury, that 
the form last adopted was accidental only, and that in fact there had 
been an agreement of common and mutual liability between those who 
gave their names to the principal debtors. 

The cases of Daniel vs. McRae, 2 Hawks 590—Smith vs. Smith, 1 Dev. 
Eq. Rep. 173—Gomez vs. Lazarus, Ibid, 205—Hatcher vs. McMorine, 
3 Dev. Rep. 228 and Richards vs. Simms, 1 Dev. & Bat Rep. 48, ex- 
plained and sanctioned. 


This was an actior. of Assumpsit, in which the plaintiff 
sought to enforce contribution from the defendant upon the 
allegation that the defendant was his co-security for one Pey- 
ton R. Tunstall, submitted to his honor Judge Saunpers, 
on the last circuit, at Halifax, upon the following statement 
of facts as a case agreed: 

“ On the 30th of May, 1825, a single bill, executed by 
Tunstall and the plaintiff Dawson, under their hands and 
seals, was made in order to be discounted at the State Bank, 
for the use of Tunstall, for the sum of $4,500, payable eighty- 
eight days after date, negotiable at the State Bank, and payable 
to the defendant Petway, and by him endorsed in blank. On 
the 7th of June the said bill or note was discounted at the 
Bank, for the accommodation of Tunstall, and the pro-eeds 
passed to his credit. After the note fell due, it was renewed 
in full by paying the accrued interest and giving a note in 


the following words: 
August 30th, 1825. 


$4,500. Eighty-eight days after the first day of Septem- 
ber next, we promise to pay to Mark H. Petway or order, four 
thousand five hundred dollars, for value received, negotiable 
and payable at the State Bank of North Carolina, at Raleigh. 


PEY. R. TUNSTALL, srat. 
J. A. DAWSON, seat. 


For renewal.” 
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This note was executed by said Tunstall and Dawson, Dec. 1839 


under their hands and seals, and endorsed by said Pettway. ‘ae 


oo 


The body of the note was written by Pettway, andthe words vy, 
added at the foot of the note ‘ for renewal,’ in his hand-wri- Pettway. 


ting. This second note not being paid at maturity, a suit 
was brought by the Bank against all the parties, and a judg- 
ment recovered at Fall Term, 1826, of Wake Superior Court, 
An execution issued thereupon, returnable to the ensuing 
Spring Term of that Court, on which the present plaintiff 
paid the sum of $4,864:92 1-2 cents, being the full amount 
of the principal, interest and costs due the 2nd day of March, 
1827, for the one moiety of which, with interest, the present 
action is brought. At the bringing of this action, and for 
several years before, the said Tunstall was dead and insol- 
vent. 

Upon the foregoing statement, should the Court be of o- 
pinion that in law the plaintiff is entitled to call on the de- 
fendant for contribution, the judgment to be entered for the 
plaintiff for the sum of $2,432:46 1-2 cents, with interest 
from the said 2nd day of March, 1827, in which event is to 
be set off and deducted therefrom the sum of $2,249:91 cts., 
being the amount due this defendant, for principal, interest 
and costs upon judgments, obtained in Halifax County 
Court, by the said Pettway against the said Dawson, and ex- 
ecution be granted for the residue. Should the Court be of 
a contrary opinion, then judgment to be entered in this ac- 
tion for the defendant.” Upon this case His Honor was of 
opinion for the plaintiff, and gave judgment accordingly; 
from which the defendant appealed. 


Badger for the defendant. 
Iredell and the Attorney General for the plaintiff. 


Gaston, Judge. It isa plain principle of equity that those 
who have engaged in a common hazard should share in the 
loss consequent upon it; and on this principle is founded the 
obligation of contribution between co-sureties. The question 
in this case is whether, upon the facts agreed, the law infers 
that the plaintiff and defendant did take upon themselves a 
common risk. So far as the determination of this question 
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Dec. 1839 depends upomthe nature of the engagements made by the 


Dawson 
% 
Pettway. 


plaintiff and defendant with the creditor of Tunstall, the en- 
quiry is free from difficulty. The plaintiff, by executing the 
bond as a co obligor with Tunstall, bound himself absolutely 


‘for the payment of the debt; whereas, the defendant, by in- 


dorsing the bond, engaged to pay only upon the default of 
Tunstall and the plaintiff. While the plaintiff, therefore, be- 
came the surety of Tunstall, the defendant became the surety 
of Tunstall and the plaintiff. The form of the transaction 
with the creditor is, however, but prima facie evidence of 
the relation between the debtors, and does not conclusively 
establish the order of their liabilities as arranged among 
themselves; and it is insisted ior the plaintiff that the fact that 
the plaintiff executed and the defendant indorsed the bond 
for the accommodatior. of Tunstall, and without benefit to 
either, makes Tunstall sole principal both to plaintiff and 
defendant, and therefore constitutes them joint and equal 
sureties for him. 'To this argument we do not assent. The 
fact relied on certainly shews, that as between Tunstall and 
the plaintiff, the former was principal and the latter surety, 
and confirms what is to be inferred from the nature of the in- 
strument, that Tunstall was also a principal in relation to the 
defendant; but we cannot see how it establishes that Tun- 
stall was not alsoa principal with respect to the defendant, as 
the instrument indicates. The fact is as consistent with the 
allegation of the defendant, that he was asupplemental sure- 
ty in addition to the plaintiff, the primary surety, as with the 
allegation of the plaintiff that the defendant and himself were 
co-sureties; and therefore it in no way repels the inference to 
be drawn from the nature of their respective liabilities to the _ 
creditor. But the case of Daniel v. McRea, 2 Hawks, 590, 
has been pressed upon us as an authority establishing the posi- 
tion, that where two persons, for the accommodation of a 
third, make themselves responsible for his debt, the law, with- 
out regard to the nature of their engagements, pronounces 
them to be joint sureties. We have before had oecasion to 
declare our purpose to adhere to the adjudication in that case, 
(Richards v. Simms, 1 Dev. & Bat. 48,) but, in our opinion, 
it is far from sanctioning the position for which it is cited. 
In Daniel v. McRea, it was decided that where there are 
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successive indorsers of an accommodation note, they are to Dec. 1839 





be regarded, until the contrary is shewn, as co-sureti¢s for}, 


the maker; but it professes so to decide upon principles inap- 


plicable to the case of the maker and indorser of gach a note. Pettway. 


In delivering his opinion in Daniel v. Mc Rea, Judge Hen- 
DERSON, one of the Court that concurred in the decision, be- 
gins with laying down the doctrine that co-sureties are those 
who have assumed the same obligation and are equal in all 
their liabilities, while supplemental sureties are those who 
come in aid of the former; and then undertakes to shew that 
the successive indorsers have assumed the same obligation, 
because the last indorsement “ imposes no obligation on the 
holder to apply to the prior indorser, before he calls upon the 
subsequent indorser,” while he distinguishes the obligations 
of a maker and an indorser, inasmuch as the holder “ must 
make proof of his endeavours to procure payment from the 
maker, before he can resort to any indorser.” In the subse- 
quent case of Smith v. Smith, 1 Dev. Eq. Rep. 173, where 
the plaintiff’s intestate had executed the note with the prin- 
cipal debtor for his accommodation, and the defendant had 
indorsed it at the request of the principal, and with a knowl- 
edge that it was to be discounted for his benefit, the same 
Judge delivering the opinion of the whole Court, recognizes 
it as the rule both of law and equity, “ to regard the order of 
liability arising upon the face of the transaction as fixing 
prima facie the relations of principal and surety, and of co- 
sureties and supplemental surety;” and in noticing the argu- 
ment that the circumstance of its being known to the indor- 
ser, that one of the joint makers was not a principal, but a 
surety only in the note, created an agreement of mutual lia- 
bility between the indorser and such joint maker, “ declares - 
not only that such a doctrine had never been established, but 
that it would be to place a man in a grade and order of lia- 
bility not in accordance with his act,” and which could not 
be done without his assent. In the case of Gomez v. Laz- 
arus, 1 Dev. Eq. Rep. 205, we find a recognition sufficiently 
explicit of the same principles. Gomez had accepted and 
Clark had indorsed for the accommodation of Levy, a bill 
drawn by the latter. “There is no agreement,” says Judge 
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Henperson, “ made between Clark and Gomez to change 
the order of their lability appearing upon the face of the 
transaction. Upon it, Gomez stands prior in obligation to 
Clark, for Clark’s liability was to arise upon -his default. 
Standing in this relation, Gomez cannot call on Clark to con- 
tribute as a co-surety.” And finaily, in the case of Hatcher 
v. McMorine, 3 Dev. 228, where the same learned Judge 
professes ‘his willingness to review the case of Daniel v. 
Mc Rea, because the decision therein had not given general 
satisfaction, and was contradicted by an adjudication in the 
Supreme Court of ‘the United States, he sets forth the extent 
of that decision, viz: “that in bills or notes, for the accommo- 
dation of the drawer or maker, prior and posterior indorsers 
stand in equal degree as co-sureties, without any express con- 
tract to that effect, if, at the time of their respective indorse- 
ments, they knew that it was accommodation paper, for the 
benefit of the drawer or maker, and that nothing was paid 
for or upon the indorsement.” The case of Daniel v. Mc- 
Rea cannot, therefore, be regarded as authority for the posi- 
tion here urged by the plaintiff, without a perversion of the 
declared meaning of those by whom it was decided. Itlays 
down a rule from which, whether originally right or wrong, 
we cannot depart, without violence to the understanding and 
practice of the community, which have conformed to it—but 
it is a rule confined to prior and subsequent endorsers upon 
accommodation paper. It does not establish, nor was it in- 
tended, nor’ has it been understood, to establish, the like rule 
as between the maker and indorser—or the acceptor and in- 
dorser—or others liable in different characters, upon such pa- 
per. And to introduce it among these, would be to violate 
principles, to produce confusion, and to contradict the gene- 
ral usages of the commercial world. 

In this case, the original bond on which the loan was ob- 
tained from the bank, and the bond subsequently given in re- 
newal, were both executed and endorsed in the same man- 
ner. Had it been otherwise, this circumstance, perhaps, 
might have been evidence to a jury, that the form last adopt- 
ed was accidental only, and that ix fact there had been an 
agreement of common and mutual liability between those 
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who gave the benefit of their names to the principal debtor. Dec. 1839 
It is the opinion of this Court, that there is error in the 

judgment rendered for the plaintiff in the Superior Court— 

that for this error the said judgment should be reversed—and 

that upon the case agreed, there must be oo for the 

defendant. 


Per Curia. Judgment reversed. 


BUTLER S. WHITE ws. GEORGE WHITE. 


Acquiescence by an executor in the possession or sale by the legatee for 
life of the thing bequeathed, furnishes a ground for inferring an assent 
to the ulterior bequest. But where the person nominated executor in 
the will, refuses or neglects to accept the office, no acquiescence on 
his part, nor act of his, not amounting to an act of administration, will 
justify the inference; because, in order thereto, there must.in fact bean 
executor to assent. 

Jurors are not bound to take either the whole or any _ of a witnesses’s 
testimony as true, if in their consciences they donot so believe. But 
where it is incumbent on a party toestablish a fact, and the only testi- 
mony in relation thereto contradicts it, a jury cannot capriciously man- 
gle the testimony, so as to convert it into evidence of what it does not 
prove. Ifthe witness be deserving of credit, the fact necessary to be 
shewn is disproved—and if he be not worthy of credit, there is a defect 
of proof. 

Where a testator, in one clause of his will, lends to his wife all his es- 
tate, real and personal, for life, and in a subsequent clause provides 
that after the death of his wife his son shall have a particular negro 
woman, but that her second born child after that time, shall be given 
to his grandson, it seems that the widow takes a life estate in the child. 


This was an action of Derinve for a negro woman slave 
named Charlotte, tried at Iredell, on the last circuit, before 
his honor Judge Dick. 

The plaintiff claimed title to the negro in question under 
the following clauses of the will of John White, deceased: 

“JT lend unto my beloved wife, Mary, all my property real 
and personal, to have, hold and use for the purpose. of her 
sustenance during her natural life or widowhood.” 
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“J will that after the death of my beloved wife, my son 


White . William shall have one negro woman named Lucy; but that 


her first born child after this date, shall be given to my son 
Howel. The second to my grandson Butler Stonestreet 
White.” 

It was admitted that the slave in question was the second 
child of the woman Lucy, mentioned in the will of John 
White; that she was in the defendant’s possession, and had 
been so from the time of her birth; and further that this ac- 
tion had been brought within three years after the death of 
the testator’s widow. The defendant claimed under one 
Robert Simonton; and it appeared in evidence that the wid- 
ow of John White, the testator, and William White, one of 
his sons, in the spring of the year 1819, sold and delivered 
the negro woman Lucy to Simonton, in discharge of a debt 
due from the testator to the said Simonton; and that the |at- 
ter, in a few days afterwards, sold her to the defendant; and 
that Charlotte was born after Lucy came into the defendant’s 
possession. ‘The defendant also proved, by one Nicholas 
Norton, that he, the witness, was named executor in the will 
of the said John White; that he was also a witness to the 
will, and proved its execution in the County Court of Ire- 
dell, when it was admitted to probate; but that he never qual- 
ified, or in any way acted, as executor. He stated further, 
that when Simonton bought Lucy from the widow and son 
of the testator, he, Norton, at the request of Simonton, took 
her to his own house, and in a few days afterwards delivered 
her to the defendant, by the direction of Simonton. Upon 
these facts, His Honor being of opinion that the plaintiff’s 
claim was barred by the statute of limitations; and further, 
that there was no evidence of Norton’s having acted as exec- 
utor of John White, deceased, the plaintiff submitted to a 
nonsuit and appealed. 


Badger for the plaintiff. 
Boyden for the defendant. 


Gaston, Judge. Before the plaintiff could entitle himself 
to a verdict, it was necessary to shew an assent on the part 
of the executor to the legacy in his favour. Acquiescence 
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by an executor in the possession or sale, by the legatee for Dee. 1839 


life, of the thing bequeathed, would furnish a ground for in-~ 


ferring an assent to the ulterior bequest. But such an infer- 
ence could not be here raised, until it appeared that there 
was in fact an executor toassent. No man can be compelled 
to accept the office of executor; and without some act mani- 
festing acceptance of the office, it cannot be presumed. The 
ordinary mode in which this acceptance is declared, is by 
proving the will asexecutor. In this case the office was not 
thus accepted. The individual named as executor in the 
will was also a witness to its execution; and on its produc- 
tion in Court, he testified to its execution as a witness, but 
did not qualify to it as executor. It became, therefore, ne- 
cessary for the plaintiff to shew some act of administration 
characteristic of the office of executor, done by the person 
thus nominated, which was equivalent to an acceptance of 
the office. He offered no testimony of any kind tending to 
shew such an act. But, it is insisted on his behalf, that this 
defect in his testimony was supplied by the testimony on the 
part of the defendant. The latter examined the supposed 
executor, who testified that he had neither qualified nor act- 
ed as executor; and stated also, that when the sale was made 
of the negro woman Lucy, by the widow of the testator, to 
Robert Simonton, from whom she was shortly afterwards 
purchased by the defendant, he, at Simonton’s request, took 
the negro woman to his house, and afierwards, by Simorton’s 
direction, delivered her to the defendant. Now, it is not pre- 
tended that this testimony, if true, proves or tends to prove 
that the witness acted as executor; but it is argued that it 
should have been left to the jury, because they might have 
believed that the acts were done, but not done in the charac- 
acter of agent of Simonton; and thence have inferred an in- 
termeddling with the estate as executor. To this argument 
we think it is properly objected that the opinion intimated 
by the Judge, that this testimony was not evidence of ac- 
ceptance of the office, is necessarily predicated upon the sup- 
position of its truath—and if the plaintiff denied the represen- 
tation of facts as made by the witness, he ought, in fairness, 
to have insisted that the truth of this representation should 
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Dec. 1839 have been submitted to the jury. But there is another an- 
~swer to the argument, which we think satisfactory. Cer- 


tainly jurors are not bound to take either the whole or any 
part of a witness’s testimony as true, if, in their consciences, 
they do not so believe But when it is incumbent on a par- 
ty to establish a fact, and the only testimony in relation 
thereto contradicts it, a jury cannot capriciously mangle the 
testimony so as to convert it into evidence of what it does not 
prove. Ifthe witness be deserving of credit, the fact neces- 
sary to be shewn is disproved—and if he be not worthy of 
credit, there is a defect of proof. 

It is not necessary to express an opinion upon the other 
point. If it were, we should probably hold that according to 
the true construction of the will, the legacy to the plaintiff 
was not to take effect in possession until after the death of 
the widow; that if he had a right of action, it did not arise 
until her death, and that therefore this suit was not barred 
by the statute of limitations. The judgment is affirmed with 
costs. 


Per Curiam. Judgment affirmed. 


JAMES THOMPSON vs. DAVID W. SANDERS. 


Where a party signa a note as the surety of another, and then a third 
person also affixes his name as a,maker, adding to his signature the 
words “surety to the above,” the first surety cannot, upen paying the 
note, compel contribution against the second surety, unless it is made 
satisfactorily to appear, that the second surety intended to place him- 
self in the relation of co-surety with the first. * 


AssumpsitT brought to recover of the defendant contribu- 
tion as a co-surety, tried before his Honor Judge Saunpxrs, 
at Onslow, on-the last spring circuit. 

On the'trial, the case was, that a note had been discounted 
at the Newbern Branch of the State Bank, of which the 
following is a true copy: 
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Newbern, Feb. 5th, 1833. -Dec. 1839 
“$889: 29-100. Ninety days after date, we promise to; 


pay the President and Directors of the State Bank of North 


Carolina, eight hundred eighty-nine 29-100 dollars, negotia- Sanders. 


ble and payable at the Newbern Branch of the said Bank. for 


value received. 
ASA H. RHODES, 


JAMES THOMPSON, 
M. PETTAWAY, 

D. W. SANDERS, (security to above,) 
LUKE HUGGINS, (security to above.”) 

The cashier of the Bank, stated that this note was discount- 
ed, and the proceeds paid to Luke Huggins, one of the ma- 
kers; and that the note was afterwards renewed by another, 
in the same form, signed by all the parties except Huggins; 
David W. Sanders, annexing to his name as‘ above, the 
words “security to the above.” Upon this latter note, suit 
was brought in the County Court of Onslow, and a judg- 
ment obtained; the execution upon which was paid equally 
by the present plaintiff and M. Pettaway, Asa H. Rhodes 
having left the State insolvent. 

For the defendant, it was insisted that Rhodes, Thomp- 
son and Pettaway were joint makers, and that he was their 
surety, or supplemental surety; and that this}was evidenced 
by the note itself. ‘The plaintiff then offered a witness, who 
stated that he wrote the first note, at the request of Luke 
Huggins and Asa H. Rhodes, when the latter stated that he 
was indebted to the formey, and the note was for the purpose 
of enabling him to raise money to pay the debt. This evi- 
dence was objected to by the defendant, because the other 
parties were not,present when the conversation took place, 
but was received by the court. 

His Honor instructed the jury, “that if Rhodes was prin- 
cipal in the note, aad Thompson and Pettaway had received 
no benefit from it, and there had been no request or under- 
standing between them and the defendant Sanders, as to the 
terms on which-he should sign it, they were all co-securities, 
and the plaintiff would be entitled to recover a rateable pro- 
portion of defendant.” Under this instruction, the plaintiff 
obtained a verdictand judment, and the defendant appealed. 
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J. W. Bryan for the defendant. 


~——_ ‘J. H. Bryan forthe plaintiff. 


Dantet, Judge. Was Sanders a co-surety with Thomp- 
son and Pettaway for Rhodes, the principal in the note?— 
Where a party signs a note as the surety of another, and 
subsequently a third person also affixes his name as a maker, 
adding to his signature the words, “surgfy to the &bove par. 
ties,” the first surety, although he pays the note, cannot com- 
pel contribution against the second surety, unless it is made 


satisfactorily to appear that the second surety intended to 


place himself in the relation of co-surety with the first sure- 


ty. Harris v. Warner, 13 Wend. 400: If the makers of 


this note all signedin the presence of each other, and there 
was no agréement.or tinderstanding on the subject of liabilj- 
ty among them, then Saunders signing Jast on the paper, 
with the words, “surety to the above” added to his name, 
was strong evidence, we think, that he didnot intend to be 
considered as a eo-surety, but only a guarantor of the pa- 
per to the Bank. We are of the opinion that the judge 
erred in charging the jury, that the defendant, under the state 
of the facts, as.existed before him, was a co-surety, and bound 
to contribute. ‘There must be a new trial. 


Per Curiam. * Judgment reversed. 
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DEN ON DEM. of ZACHARIAH CANDLER os. ELI LUNS- Dec. 1839 


FORD et. al. 


The State is not bound by an estoppel, nor is a grantee from the State ese 
topped to deny what the State from whom he claims is at liberty to 
assert. 

A long uninterrupted possession of lend, as for thirty years or more, by 
persons claiming the Jand as their own, will ‘justify the presumption of 


a grant, although no connection by a deed or other conveyance is prov- — 


en to have existed between the persons so holding possession. _ * 


The cases of Taylor ys. Shufford,4 Hawks, 116, and Preartnitiph va. 


Norman, N. C. 'Tezm Rep. 131, approved. 


After the new trial granted in this case, at Deceinber term, ; 
1838, (see ante page’1S,) it came on to be tried again at Bun- . 


combs, on the last circuit, before his honor J udge, Passete, 
when the case appearéd to be as follows; ~ . 

The lessor of the plaintiff proved the defendant’ to “4 in 
possession of afield on the east Side of the French Broad 
River, and also of another on the west side of the sate river, 
and then offered in evidence a grant to himself: from the 
State, dated in 1829, including land on both-sides of the riv- 
er, and taking in both’ fields. As to the land on the east side, 
the defendant relied upon showing title out of the plaintiffs ’s 
lessor, and produced a grant to one Blount, dated in 1794, 
which covered all the land of that side of the river. The 
lessor of the plaintiff then read: in evjdence a grant to the de- 
fendant, dated in 1834, for the land on the east side; and in- 


sisted that the defeadant. was estopped by this grant from de- 
nying title ig the State at the date of the’ plaintiff’s le8sor’s. 
grant; and the question was,* whether the defendant was es- . 


tépped from sgowing title gut of the plaintiff's lessor, by ‘te- 
lying on a grant. ao. 

His Honor of opinion that the doctrine of estoppel did 
not apply, forzhay when the grant issued to Candler, in 1829, 
at his suggestion that the land was vacant, the State was not 
estopped from denying this allegation, and of course the dé~ 
fendant who claimed under the State by the grant of 1834, 
was not estopped from denying asmatter which his graptor 
was at liberty to deny. 

As to the field on the west side of the river, the defe:ndant 
offered in evidence a grant to — Roberts, dated in 1793, and 
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regular mesne conveyances to one Warren, one Baily, and 
then to himself. ‘This grant and the mesne conveyances did 
not cover a part of the field, containing about two acres. But 
as to these two acres, the defendant relied upon the presump- 
tion of a grant from long possession, and proved that for up- 
wards of thirty-five years before the commencement of this 
action, the field had been fenced in, and cultivated every year 
by persons claiming it as theirs; that he himself had cultiva- 
ted the land, claiming it as his own for fifteen years rext be- 
fore the commencement of the action; that Baily had cultiva- 
ted it the ten years before, and that Warren had cultivated it 
ten years before Baily took possession; both Baily and War- 
ren, while in possession, respectively claiming the land as 
theirown. The counsel for the lessor of the plaintiff insist- 
ed that such possession was not sufficient to justify the pre- 
sumpiion of a grant, withont showing that the defendant 
claimed under Baily, and Baily under Warren, by some kind 
of conveyance. 

His Honor charged that a long, uninterrupted possession, 
as for thirty years or more, by persons claiming the land as 
their own, would justify the jury in presuming a grant, al- 
though no connection by a deed or other conveyance was 
proven to have existed between the persons so holding pos- 
session. There was a verdict and judgment for the defend- 
ant, and the plaintiff’s lessor appealed. * 


No counsel appeared for the plaintiff’s lessor in this court. 
Hoke for the defendant. 


Rurrin, Chief Justice. We think that neither exception 
can be sustained, but that the judgment must be affirméd.* 

The case of Taylor v: Shufford, 4 Hawks 116, sanctions 
the principle of the common law, that the sovereign cannot 
be estopped, as a,rule of justice and policy, equally applicable 
to our institutions as to those of the-mother country. The 
State was therefore at liberty to aver, that at the time the pa- 
tent to the lessor of the plaintiff emanated, the land had been 
granted to Blount; and so may consequently the defendant. 
He cannot be bound to surrender to the plaintiff a possession, 
which the defendant’s grantor might have withheld from him. 

Upon the other question, Fitzrandolph v. Norman, N. 
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C. T. R. 131, is the leading case, and decisive. Indeed it Dec. 1839 





goes further than is necessary for the purposes of this case. 7 


Here it is impliedly admitted that the defendant came in un- 
der Bailey, and hé under Warren; and the objection is, that 
the connection between them is not shewn by deed. An an- 
swer to the objection in that form is, that from long possess- 
ion, a presumption arises of every thing necessary to consti- 
tute a title in the possessor; and therefore if such mesne con- 
veyances were necessary to authorize the presumption that a 
graut had issued to the defendant, or to someone under whom 
he claims, then such intermediate instruments would be pre- 
sumed as well as the grant from the State. But the case ci- 
ted rules that the presumption of a grant arises, although the 
occupation had been by different persons, and no privity 
could, by any means, be traced between the successive ten- 
ants: much less is it requisite to establish such privity by 
deed. It does not appear that the possession in this case, of 
thirty-five years, was not taken and held upon the same title 
or claim of title throughout; which we think affords a legal 
inference of a good title, as.the foundation of such long pos- 
session. 


Per Curiam. Judgment affirmed. 


v. 
Lunsford 
et al. 
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Where the record of an indictment for murder set forth the indictment, 
the answer of the prisoner to the enquiry how he would acquit himself, 
the reply of the Attorney General, the order for a jury to come, and 
then proceeded, “ and afterwards in the said case, State ve. Thomas 
H. Christmas, indictment, Murder, the following jury being sworn 
and empannelled, to wit, &c.,who say that the prisoner, Thomas H. 
Christmas, is guilty of the felony and murder in manner and form as 
charged in the bill of indictment,” it was held, that the record shewed, 
if not in express terms, yet by necessary implication and with requis- 
ite certainty, that the jury was sworn to try the truth of the matters 


charged in the indictment. 


The prisoner was convicted of murder, at Warren, on the 
last circuit, before his honor Judge Saunpzrs; and upon his 
appeal, the transcript of the record sent up sets forth the in- 
dictment as found at the Spring Term, 1839, of Warren Su- 
perior Court, and that the prisoner, upon its being read to 
him, and it being demanded of him “ how he will acquit him- 
self of the premises above laid to his charge, says he is not 
guilty of the felony and murder in manner and form as in 
and by the said bill of indictment he stands charged; and 
therefor for good and evil he puts himself upon God and the 
country; and the Attorney General, who in this behalf pros- 
ecutes for the State, doth the like. ‘Therefore let a jury, by 
whom the truth of the matter may be better known, come.” 
The record then, after setting forth an affidavit of the prison- 
er for the continuance of his cause, the order of the Court for 
its continuance, and the recognizances of several witnesses, 
both for the State and the defendant, to appear and give evi- 
dence at the next term, states, that at the next term of said 
Court an order was made for a special venire, and after giv- 
ing the return of the sheriff thereto, proceeds, “and after- 
terwards in the said case, State vs. Thomas H. Christmas, in- 
dictment, Murder, the following jury being sworn and em- 
parelled, to wit,” (naming them,) “ who say that the prison- 
er, Thomas H. Christmas, is guilty of the felony and murder 
in manner and form as charged in the indictment.” 


Badger for the prisoner. 
Tie Attorney General for the State. 
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Gaston, Judge. The counsel for the prisoner objects to Dee. 1839 
the sufficiency of the record in this case to warrant the judg-" Sisto 
ment which has been rendered upon it. Thedefectalleged vv. 
is, for that it does not appear upon the record that the jury, ©>ristmas 
who returned the verdict finding the prisoner guilty of the 
felony and murder charged in the indictment, was sworn to 
try the matter put in issue by the prisoner's plea. We have 
considered the objection, and are of opinion that it cannot be 
sustained. 

In our Bill of Rights it is declared, that “no freeman shall 
be put to answer any criminal charge but by indictmeut, pre- 
sentment or impeachment;” and that “no freeman shall be 
convicted of any charge but by the unanimous verdict of 
good and lawful men, in open Court, as heretofore used.” 
Declaration of Rights, sections 7 & 8. These declarations 
have a plain reference to the provisions which the laws of 
England had devised for the protection of persons charged 
with criminal offences, and which had been brought over 
by our ancestors and incorporated into our jurisprudence be- 
fore the Revolution. An indictment is a written accusation 
by the State against the prisoner, preferred upon the oaths of 
twelve or more of his fellow citizens called a grand jury; and 
if the truth of that accusation be denied by the prisoner, hey, capitat 
cannot be convicted thereof, unless it be confirmed by the u- anak - 
nanimous suffrages of twelve more of his-fellow citizens as a usual to 
petit jury. In capital cases, though it is usual to make up an pane &P a 
issue with the prisoner on his plea of not guilty, yet it is not te ~~ 
necessary so todo. ‘The issue is immaterial, for the trial is of not guil- 
in the nature of an inquisition, in which the jury is charged sad arth 
to enquire of the truth ot the accusation contained in the a ed 


he issue is 


dictment—1 Chitty on Criminal Law, 481—Queen vs. im vaterial, 
P for the trial 


Tutchin, 6 Mod. 281—Rez vs. Oneby, 2 Stra. 775—Rez isin the va- 
vs. Royce, 4 Bur. 2084—2085. As was properly said in er- iegisition” 
gument in the King vs. Dowlin, 5 Term Rep. 314, “thein which 


manner of calling upon the prisoner how he will acquit him- charged” any 
self of the charge, the subsequent demand of the manner in (are of - 


which he will be tried, the oath of the jury to make true de-the sccuss- 
i i HY tion con- 

liverance of the prisoner, whom they have in charge, the tained in 

charge given to the jury when empannelled, and the oath ad- ‘te indiet- 
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Dec. 1839 ministered to the witnesses, are all indicative of an inquisi- 
tion, and not of an issue to be tried between parties.” It 
State . 

y. | would probably not be error, if the record were to set forth 
Christmas the verdict as a finding on the issue joined between the State 
It would and the prisoner, where the issue is joined on the truth of 
probably the indictment; but certainly such is not the regular form of 
ror, if the stating it. In the Appendix to the 4th vol. of Blackstone’s 
record were - ne . 
to set forth Commentaries is given the record of an indictment and con- 
vty =o viction of murder, in which, after setting forth the indictment 
on the issue against the prisoner, (Peter Hunt,) his arraignment, his deni- 

P ? ) g ? 
joined be- ~ , ‘ 
iween the al of the truth of the matters therein charged upon him, and 
Stare and" thereof for good and evil putting himself upon the country, 


the prison- 
er, where and that the clerk of the assises, who prosecutes for the King 


Sued an in this behalf, doth the same, it sets forth an order for a jury 
7 —— to come “ to recognize upon their oath whether the said Pe- 
ment, but ter Hunt be guilty of the felony and murder in the indict- 
the regularment aforesaid above specified or not guilty;” and that the 
auee jurors of the said jury for this purpose by the said sheriff im- 
panelled and returned, do come, and then proceeds thus: 

“ who being elected, tried and sworn to speak the truth of 

and concerning the premises, upon their oath say,” &c., &c. 

The objection then resolves itself into this, that the record 

does not shew with requisite certainty, that the jury was 

sworn to try the truth of the matters charged in the indict- _ 

ment. Now the record sets forth the indictment, the answer 

of the prisoner upon the enquiry how he will acquit himself 

of the premises in that indictment charged upon him, “ that 

he is not guilty thereof, and therefor for good and evil puts 

himself upon the country;” and also, that “the Attorney 
General, who in this behalf prosecutes for the State, doth the 

like;” and thereupon it is ordered, “ let a jury, by whom the 

truth thereof may be the better known, come.” Then, after sta- 

ting other matters which ought not to have a place in the re- 

cord, it proceeds, “and afterwards, in the said case, State vs. 
Thomas H. Christmas, indictment, murder, the following ju- 

ry being sworn and empanelled, to wit,” (naming them,) 

“ who say that the prisoner, Thomas H. Christmas, is guilty 

of the felony and murder in manner and form as charged in 

the indictment.” Now, it would seem to be a sufficient an- 
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swer to the supposed uncertainty in regard to the oath ad- Dee. 1839 
ministered to the jury, that this is a record of the proceedings, on 
eae tate 
not of an inferior court properly so called, but of a courtof yy, 
supreme original jurisdiction, and that the law always pre- Christmas 
sumes, until the contrary appears, that the proceedings which tn 4 court 
the record of that court shews to have been had, were, as °, supreme 


ig mal 
concerns form and manner, correctly done. State vs. Kim- rs ion 
brough, 2 Hawks, 431—State vs. Seaborn, 4 Dev. 305. one wee. 


But it is not necessary to rely upon this answer. For how- {umes,until 


ever unclerical may be several of the terms to be found in t¥ *ppears, 


this record, and however much to be regretted any deviation proceedings 
which the 
in a record of so grave a character, from the appropriate lan- record of 
guage to which long established forms have given a precise ‘"#' court 
3 shews to 


meaning—a deviation justly calling for a strict scrutiny into have been 
iad, were, 


the import of the terms used—yet, on the record, such as it as concerns 
is, there is no rational ground for the alleged doubt. The a" 

indictment contains the ‘eeensation—the prisoner denies it— correctly 

a jury is ordered to try the truth of it—that jury is sworr and 
returns a verdict directly responsive to the accusation. The 
recurd cannot be otherwise understood than as averring, if 
not in express terms, yet by necessary implication, that the 
jury so sworn was sworn to try-what it was ordered to tr7— 
what alone was to be tried—what the jury did try—the truth | 


of the accusation. It is enough that the record be certain to chet the 
a certain intent in general. It is not necessary that it should $7, in an 


be certain to a certain intent in every particular, so as ab- - = 


solutely to exclude every possible conclusion, all argument, to a certam 
presumption or inference against it. ‘The time was in Eng- pm It 
land when, it being entirely at the pleasure of the crown to oe 
grant or refuse a writ of errorin any criminal case, subtle should be 

objections, like that now raised, were allowed to prevail, in pore ol = 


order to carry into effect the presumed will of the crown to magn ma 


extend mercy to the prisoner. But it has long since been /“", sas 
absolutely 


settled there, and certainly is the law here, that a judgment to exclude 
in a criminal case cannot be reversed - without shewing a §j,)2 0° 


substantial crror. clusion, all 
argument, 


This Court is of opinion that no error appears in the record —?—, « 
ine 


of the proceedings below, to warrant a reversal of the jndg-terence a- 
ment there rendered. This decision must be certified to the 8" * 


enough 
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Dec. 1839 Superior Court of Law for the County of Warren, with di- 

——— rections to proceed to judgment and sentence of death against 
the prisoner, ‘Thomas H. Christmas, agreeably thereto and 
to the laws of the State. 


Per Curiam. Judgment to be affirmed. 


DEN ON DEM. of LUKE HUGGINS es. JONATHAN 
KETCHUM. 


The signature of a justice is absolutely necessary to an alias, as well as 
to an original execution on a justice’s judgment. Hence an entry of 
execution renewed” without the signature of a justice, at the foot of 
a dormant justice’s execution, gives no authority to the acts of an offi- 
cer under it. 

The levy of a justice’s execution upon lands, under the act of 1794, 1 
Rev. Stat. ch. 62, sec. 16, need not perhaps be in the very words of 
the act; but a description containing a part only of that prescribed in 
the act must be taken to be insufficient in point of the certainty there- 
by required, until it be shewn as a fact that it identified the land levied 
on, as effectually as it would have been identified by a description 
conforming to that given in the act. Hence a levy upon “all the Jands 
of the defendant, lying on Queen‘s creek,”’ without any such evidence 
of identity, is not sufficiently specific to authorise the court to make 
an order of sale, or if such order be made, to support a sale under it. 

The levy of a jcstice’s execution upon ‘all the lands of the defendant, 
lying on the head waters of Ketchum’s mill pond, adjoining the lands 
of said Ketchum,” is substantially, if not literally, a compliance with 
the requisitions of the act of 1794. 

If a justice’s execution be levied upon land and returned to court, and 
the land be sold under a vendttioni exponcs, issued upon an order made 
by the court for that purpose, the lien has relation back to the time of 
the levy, so as to defeat a sale made afterwards by the defendant. 

The case of Lash vs. wibson, 1 Murph. 266, approved. 

Where an execution authorises the sheriff to sell all the lands of thede- 
fendant lying on the head of a particular mill pond, and adjoining the 
lands of a particular person, if the lands embraced in that description 
comprehend more tracts than one, a sale en masse will be supported in 
the absence of fraud on the part of the sheriff and purchaser. 


The cases of Vi ilson vs. Twitty, 3 Hawks, 42, and Thompson vs. Hodges, 
Tbid 51, approved. 
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In an action of ejectment, the quantity of land mentioned in the declara- Dec. 1839 
tion, need not correspond with that which the lessor of the plaintiff — 
claims. He may declare for an indefinite number of tracts of land— Huggins 
and recover according to the quantity to which he proves title; especial- 
ly when it appears that all the tracts adjoin each other and constitute 
in fact bat one tract in the possession of the defendant. 

If a sheriff sell Jand under an execution authorising him to sell, his 
deed is good, and passes the title, although in his deed to the purcha- 
ser he make an erroneous recital of the power under which he sells: 
And that he sold under a particular execution must be presumed, until 
the contrary be shewn, if he had that execution in his hands at the 
time, and sold the lands thereby directed to be sold. 

The case of Hatten vs. Dew, 3 Murph. 260, approved. 

A description in a sheriff’s deed of “all the right, title and estate which 
the said J. W.” (the defendant) “has in the county of Onslow, on 
Queen’s creek, being all the land which the said J. W. owned on said 
ereek,”’ though far from being so particular as conld be wished in a 
sheriff’s deed, is not, it seems, so indefinite as to make the deed void 
on that account. 

If a party claimed under a sheriff’s sale, made by virtue of several dis- 
trict judgments and executions, apd the judge instructed the jury that 
if the executions were irpthe hands of the sheriff at the time of the 
sale, he had authority to sell, and the jury thereupon found a general 
verditt for the plaintiff; and it afterwards appear that only one of the 
executions was sufficient to authorise the sale, but whether that au- 
thority extended to all the lands described in the sheriff’s deed, and 
claimed by the party, orto a part of them only—or whether it extended 
to them at all, is not shewn, a new trial will be granted. 


Vv. 
Ketchum. 


This was an action of Esecrment, brought to recover 
the possession of several tracts of land set forth in the de- 
claration. 

Upon the trial at Onslow, on the last circuit, before his 
Honor Judge Sette, it appeared that the lands once be- 
longed to James Wade, who, on the 16th day of March, 1832, 
conveyed them by a deed, properly executed, to one John 
Lloyd, under whom the defendant claimed. The lessor of 
the plaintiff set up title under several judgments and execu- 
tions against Wade—a sale by the sheriff under said execu- 
tions, and a deed from the said sheriff to himself, dated the 
7th of February, 1833. The first judgment produced by the 
plaintiffs lessor was in favor of the State Bank, obtained at 
August Term, 1832, of Onslow County Court, upon which 
an execution issued tested of that term, and afterwards an 

29 
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Dec. 1839 qjias tested of November term. The second tvas a judg- 


Huggins 


Ketchom. 


_. ment in favor of the plaintiff’s lessor himself, obtained at the 
November Term of the-said County Court, and an execution 
issued tested of that term, The third was a justice’s judg- 
ment, in favor of Jesse Webb, given on the 10th of March, 
1832, an execution issued thereon the-27th of the same 
month, and levied the same day on Wade’s lands, which was 
returned to Court and the justice’s judgment affirmed at the 
ensuing November Term, and a venditioni erponas issued 
tested of that term. The fourth was a justice’s judgment, in 


‘favour of John Watson, granted the 26th of November, 1830, 


an execution issued thereon the 27th of November, 1830, at 
the foot of which there was an entry in the following words: 
“ March Ist, 1832, execution renewed,” without the name of 
any magistrate signed to it. On this paper was endorsed by 
a constable “ March 7th, 1832—this execution levied on all 
the lands of James Wade, lying on the head of. Queen’s 
creek, on the west side of said greek.” The papers were then 
returned to the County Court at its May term, from which 
a notice issued to the defendant; and at November Term en- 
suing, the justice’s judgment was affirmed, and a venditioni 
exponas issued tested of that term. 'The fifth was also a 
justice’s judgment in favor of James Riggs, granted the 11th 
of February, 1832, on which an execution issued March the 
10th, 1832, which was the same day “ levied on all the Jands 
of James Wade, lying on Queen’s creek,” and returned to 
May term ensuing of the Court. A notice to the defendant 
was issued from that term, and at the November Term fol- 
lowing the justice’s judgment was affirmed and a venditioni 
exponas was issued tested of that term. The sixth was also 
a justice’s jadgment in favour of Elijah Riggs, grantedin Ju- 
ly, 1831, on which an execution issued August the 23rd, 
1831, which was renewed January the 16th, 1832, and on 
the 17th of Febrnary, 1832, was “levied on all the lands of 
James Wade, lying on the head of Ketchum’s mill pond, 
joining the lands of said Ketchum,” and: returned to the 
County Court at its May Term, 1832, from which a notice is- 
sned to the defendant, and at the November term following 
the justice’s judgment was affirmed, and a venditionierponas 
issued tested of that term. ‘The sheriff’s deed, after reciting 
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eo 
the execution in favour of the State Bank against James Dec. 1839 


Wade, and that by virtue thereof he had levied upon the- 
Jands thereinafter “ more particularly described of the goods 





and chattels, lands and tenements of James Wade,” proceed- Ketchum. 


ed as follows, “and on the 4th day of February instant, sold 
the same to Luke Huggins, he being the highest bidder, at 
and for the price of $20 25-100; and also other fi. fas., ven- 
ditioni exponas: Now, know all men by these presents, that 
I, Peter Harrell, sheriff as aforesaid, by virtue of, and in obe- 
dience to, the aforesaid writ of fieri facias, and by authority 
of my said office, for and in consideration of the said sum of 
twenty dollars and twenty-five cents, to me in hand paid by 
the said Luke Huggins, at and before the sealing of these 
presents, the receipt whereof is hereby acknowledged, have 
bargained and soid, aliened, set over and confirmed, and I do 
hereby bargain, sell, alien, set over and confirm unto the said 
Luke duggine, his heirs and assigns forever, all the right, ti- 
tle and estate which the sai@ James Wade has in and to a 
certain piece of land lying and being in the county of Ons- 
low, on Queen’s creek, being all the lands which the said 
Wade owned on said creek,” ke. After the lessor of the 
plaintiff had produced and read in evidence the judgments, 
executions and deed above mentioned, he called a witness to 
prove that at the commencement of this action, the defendant 
was living on the Jand in dispute. The witness testified that 
the defendant’s houses and clearing were exclusively upon 
the parcel of one hundred acres first described in the deciara- 
tion; but that the pines were boxed upon and throughout the 
several other parcels as described; and that all the boxes were 
tended or cultivated for turpentine by Ketchum, at the time 
of bringing the action, and for two years prior thereto. This 
witness also proved that all the parcels of land described in 
the declaration were adjoining to each other, and were lying 
upon the waters of Queen’s creek in Onslow county; and 
that there was no other possession of any part of said lands 
than that held by the defendant. 

The recovery was objected to on the part of the defendant, 
because 

Ist. The levy of a constable ou land did not bind the 
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Dec. 1839 same, anda sale by the defendant in execution was good 


notwithstanding. 
2ndly. The descriptions of the land in the levies were too 


Ketchum. indefinite and vague to pass the estate. 


3rdly. The sale was fraudulent and void, —_ reason of the 
sheriff’s setting up too many separate parcels at the same 
time. 

Athly. Too many parcels of land were united in the same 
declaration, and no recovery could he had. 

5thly. The defendant was proved to be in possession of 
only one of the messuages, viz, that on which he lived, and 
the plaintiff was not entitled to recover beyond that. 

6thly. The sheriff’s deed did not recite the executions by 
virtue of which the lands were sold; and the description of 
the land in the sheriff’s deed was too indefinite. 

These objections were overruled by his Honor, and the ju- 
ry were instructed to enquire whether the several writs of 
venditioni erponas and fieri facias, which were produced 
and read on the trial, were in the hands of the sheriff at the 
time of the sale; and if they were, that he had authority to 
sell. The jury were further instructed that if they believed 
from the evidence that the defendant, Ketchum, dwelt upon 
one of several contiguous parcels of land, and cultivated the 
others for turpentine in the usual way, as testified to by ‘the 
witness, he was in possession of all, and the plaintiff’s lessor 
was in this action entitled to recover all. 

The jury returned a general verdict in favour of the lessor 
of the plaintiff, and the defendant moved for a new trial upon 
the ground of misdirection by the Court; which being refus- 
ed, and judgment given, he appealed. 


J. H. Bryan for the defendant. 
J. W. Bryan for the lessor of the plaintiff. 


Dantet, Judge. The lands described in the declaration 
formerly belonged to James Wade. He, on the 16th day of 
March, 1832, conveyed said Jands to Lloyd, by a deed prop- 
erly proved and registered. The defendant claims under 
Lloyd. The lessor of the plaintiff claims title by virtue of 
several judgments and executions against Wade—a sale, and 
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sheriff’s deed to himself. The two County Court executions, ae 1839 


The Bank v. Wade and Huggins v. Wade and the justi-~, 
ces’ execution, Jesse Webb v. Wade, are each tested after 


the date of the deed to Lloyd; therefore they may be laid out Ketcham. 


of the question, as the plaintiff can derive no title under 
them. ‘The plaintiff produced also a justice’s judgment, 
Jno. Watson v. Wade, and an execution signed by the jus- 
tice, tested on the 27th day of November, 1830. At the foot 
of the said execution, there is this entry, “ March Ist, 1832, 
execution renewed.” ‘There is no justice’s name signed to 
this attempted renewal of the execution. We think that the 
signature of a justice is absolutely necessary to an alias, as 
well as to the original execution, on a justice’s judgment. 
The levy of the constable, therefore, under this entry, was 
without authority and void. ‘The original execution at the 
end of three months became defunct—the act of Assembly 
directing it to be returned,in three months from the date 
thereof. We think that the’ levy and sale, under this judg- 
ment, execution and proceedings thereupon, gave the pain 
tiff no title. 

The lessor then produced a justice’s judgment, obtained 
by James Riggs v. Wade, and an execution on the same 
tested 10 March, 1832, and on the same day the constable 
made this return thereon “March 10th, 1832, this execution 
levied on all of the lands of James Wade, lying on Queen’s 
creek.” There was notice issued to Wade, which was served 
in the time prescribed by law, an order of sale by the Coun- 
ty Court, and a venditioni erponas. We are, however, of 
the opinion that the constable’s levy on this execution must 
be regarded prima facie insufficient to sustain the venditio- 
ni. ‘I'he law requires, that for want of goods and chattels 
to satisfy the execution, then.the officer shall levy on lands 
and tenements, setting forth on the execution what lands 
and tenements he has levied on, “where situate, on what wa- 
ter course, and whose land it is adjoining.” In Borden v. 
Smith, 3 Dev. & Bat. 34, we have said when an execution 
upon a justice’s judgment is levied upon land, and returned 
to the County Court, it is essential to the validity of the or- 
der, which the court is authorised to make, to sell the land 
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levied on, that the land should be particularly described; and 
a levy generally upon the defendant’s “lands” without fur- 
ther specification or description, will not support such order 
nor the sale made under it. Queen’s creek may run through 
the whole extent of the county: Wade may have had many 
tracts of land, and at different places on this creek. Sucha 
description recited in the venditioni, does not inform the 
sheriff what lands he is to sell. The sale was at the Court 
House, the people probably would not know from this dis- 
cription where the lands lay. The neighborhood, the quan- 
tity, the quality and every other circumstance that a prudent 
bidder would like to know before he parted with his money, 
would seem to be wanting. By such a levy, a defendant 
might be deprived of valuable Jands for a mere trifle—it is 
too much like guess work. We do not mean to say that the 
levy must be in the very words of the act of Assembly.— 
But that a description containing a part only of that prescrib- 
ed in the act, must be taken to é insufficient in point of the 
certainty thereby required, until it be shewn, as a fact, that it 
identified the land levied on as effectually as it-would have 
been identified by a description conforming to that prescribed 
in the act. As no such evidence is stated to have been of- 
fered in this case, we hold that the Judge erred in instruct- 
ing the jury that ¢his venditioni conveyed a valid authority 
tosell. Itis true that Wade might have moved the’County 
Court to stay the order of sale for the uncertainty in the |e- 
vy. But we do not think, that his omitting to make sucha 
motion, cures the defect in the levy. 


The lessor produced also a justice’s judgment in favour of 
Elijah Riggs v. James Wade, with en execution on the 
same, tested August 23rd, 1831: execution renewed January 
16th, 1832, and signed by the justice. The officer return- 
ed on this execution as follows: “February 17th, 1832, this 
execution levied on all the lands of James Wade, lying on 
the head of Ketchum’s mill pond, adjoining the lands of said 
Ketchum.” Here, we may say that the Act of Assembly 
was substantially, nay literally complied with, except in the 
omission of Ketchum’s christian name, and this was unne- 
cessary, as he is described as the same Ketchum whose mill 
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pond had been before mentioned. ll the proceedings up to Dec. 1839 
the sheriff’s sale under this levy were agreeable to law. Un- “Heggine 
der this venditioni, the Sheriff was authrised to sell allthe yy, 
lands of Wade, lying on the head of Ketchum’s mill pond, Ketcham. 
adjoining the lands of the said Ketchum. And if Huggins 
bought, and the sheriff conveyed these lands under that ven- 
d.tioni, a good title passed thereby. There were several ob- 
jections made to the plaintiff’s recovery. First, that the 
constable’s levy did not bind the land. Answer, we are of the 
opinion, that the levy under Elijah Riggs’s execution did bind 

the land; and if that land was sold under the venditioni ex- 
ponas, the lien had relation back to the time when the levy 

was made, so as to defeat the sale.made afterwards by Wade. 
Lash v. Gibson, 1 Murp. 266. Second objection, the des- 
cription of the land in the levy is too indefinite and vague. 
Answer, the description in the levy under Elijah Riggs’s ex- 
ecution, is almost in the very words of the Act of Assembly, 
substantially corresponds wyth it, and therefore is not too 
vague. Thitd objection, the sale was fraudulent and void 

by reason of the sheriff’s setting up too many parcels of 
land atthe same time. Answer, the sheriff had authority to 

sell “all the lands of Wade, lying on the head of Ketchum’s 

mill pond, adjoining the lands of the said Ketchum.” If the 
lands embraced in that description, comprehended more 
tracts or parcels of land than one, a sale en masse by the 
sheriff will still be supported, because it is warranted by his 
execution, and no fraud is shewn either in the sheriff or the 
purchaser. Den ex dem. Wilson v. Twitty, 3 Hawks, 44 
—Denex dem. Thompson v. Hodges, 3 Hawks, 51. Fourth 
objection, too many parcels of land are united in the same 
declaration, and no recovery can be had. Answer, the quan- 

tity of the land declared upon need not correspond with that 
which the plaintiff claims. He may declare for an indefinite 
number of messuages, and he will recover according to the 
quantity to which he proves title. 2 Leigh’s N. P. 886.— 
Adams on Eject. Wesee no force in this objection, especial- 

ly as it appears that all these tracts adjoined each other and 
constituted in fact but one tract in the possession of the de- 
fendant. Fifth objection, the defendant was proved to be in 

the possession of only one of the messuages, viz, that on 
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Dec. 1839 which he lived, and the plaintiff was not entitled to recover 


Hoggins beyond that. Answer, the defendant had cultivated the oth- 
v 


Ketchum. 


er tracts of land for turpentine, in the usual way, for two 
years. The witnesses proved that he was in this way in 
possession of all the land. We think this possession was all 
that was necessary for the plaintiff to prove in this action. 
Sirth objection, the sheriff’s deed does not recite the execu- 
tions’ by virtue of which the lands were sold; and the de- 
scription of the land in the sheriff’s deed is too indefinite. 
Answer, as to the first branch of this objection, the sheriff, in 
his deed, after specially reciting the bank execution, goes on 
to say that he sold by virtue of this, “ and also of other fiers 
facias and venditioni erponas.” Ifa sheriff sell under an 
execution authorising him to sell, although in his deed to the 
purchaser he make an erroneous recital of the power under 
which he sells, yet his deed is good and passes the title. 
Den ex dem. Hutton v. Dew, 3 Murph. 260. The recital 
is not an essential part of this geed; it affirms no fact, and 
will not amount to an estoppel. This deed, however, does 
recite that the sheriff sold under venditioni erponases, 
That he sold under Elijah Riggs’s venditioni must be pre- 
sumed, we think, until the contrary be shewn, if he had that 
execution in his hands at the time, and sold the lands there- 
by directed to be sold. ‘The second branch of this objection 
is, that the description of the land in the sheriff’s deed is too 
vague and uncertain. The words of the deed are, “I do 
hereby bargain and sell unto Luke Huggins, his heirs and 
assigns, all the right, title and estate which the said James 
Wade has in and to a certain piece of land lying at:d being 
in the county of Onslow, on Queen’s creek, being all the 
land which the said Wade owned on said creek; to have and 
to hold, &c.”. The description of the land in a deed is cer- 
tainly of great importance. As to which, it is evident that 
nothing can be des¢ribed but by some general denomination 
applied to the individual subject, by the addition of its proper 
name, or of some peculiar circumstances of locality, quantity, 
quality, possession or title. Burton on real property, 81. In 
this deed there are peculiar circumstances of both locality 
and title; it is all the right and title in and to a certain piece 
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of land of James Wade, lying on Queen’s creek, in Onslow Dec. 1839 
county, being all the land said Wade owned on said creek, 
That is certain which can be rendered certain. We must ~— 
say, however, that this description is far from being as par- Ketchum. 
ticular as we could wish to see in sheriffs’ deeds. ‘The jury 

have found that all the lands described in the declaration are 

covered by this deed: we, however, think that only the land 
mentioned in the levy under Elijah Riggs’s execution could 

have been rightfully sold by the sheriff, or conveyed to the 
purchaser. Now, whether that land be in fact the same with 

the land described in the plaintiff’s declaration—or be a part 

thereof only—or be in fact land situate elsewhere and no 

part of it—does not appear. And as we think that the Judge 

erred in holding that all the venditionis exhibited in evi- 

dence were sufficient in law, and it may be that the verdict 
establishing the plaintiff’s title to the land contained in the 
declaration was founded upon the other venditionis, we must 

reverse the judgment, and direct the Court below to award a 

venire de novo. 


Per Curiam. Judgment reversed. 


JOHN OSBORN vs. ENOCH H. CUNNINGHAM. 


If two joint obligors be sued and one of them give bail, such bail cannot, 
upon being compelled te pay the debt by proceedings against him as 
such, sustain an action against the other obligor for money paid to his 
use, there being no privity between the bail of one obligor and his co- 
obligor. 


AssumpsitT for money paid by the plaintiff for the use of 
the defendant, tried at Buncombe, on the last circuit, before 
his honor Judge Pizarson. 

The plaintiff read in evidence a note under seal for about 
$300, signed by the defendant and one Patton as joint obli- 
gors; and then proved that after one half of the note had been 
paid, a writ was issued a Patton and the defendant for 
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_ Dec. 1839 the balance, and the plaintiff became the bail of Patton in 
Osborn that suit; that judgment was rendered against Patton and the 
vy. defendant; that Patton left the country, and thereupon pro- 
—- ceedings were regularly taken against the plaintiff as his 
bail; upon which judgment was rendered against him for 
$162, which he was compelled by execution to pay. This 
action was brought to recover the amount so. paid from the 
defendant, the co-obligor. The defendant offered to prove 
that he had paid one half of the debt before the creditor 
brought suit; but his Honor was of opinion that the plaintiff 
had not made out a case to entitle him to recover, for that 
there was not such a privity existing between the plaintiff, 
as the bail of Patton, and the defendant, as the co-obligor of 
the latter, as would sustain an action at law for money which 
he had been compelled to pay as bail. Upon this intimation, 

the plaintiff submitted to a nonsuit and appealed. 


No counsel appeared for the plaintiff in this Court. 
Clingman for the defondant. 


Dantet, Judge. The plaintiff declared in assumpsit for 
money paid to the use of the defendant, at his request, and 
the enquiry is, whether the law would, in a case like this, 
imply a request. It is settled lawy that if one pays the debt 
of another without his request, express or implied, he cannot 
recover in an action for money paid; for the supposed debt- 
or,may have a good reason to resist the payment of the mo- 
ney. Stokes v. Lewis, 1 T. R. 20,2 Saund. 264. Leigh’s 
N. P. 70. The plaintiff became bail only for Patton, at his 
request, and for his personal benefit. In ¢onsequence where- 
of, he has been by process of law compelled to pay the whole 
debt, for which the creditor had recovered a joint judgment 
against Patton and the defendant on their joint obligation. 
Had Patton, merely from his relation of co-obligor, any agen- 
cy or authority to request the plaintiff to pay the joint debt, 
so as to subject the defendant to this action for money paid 
to his use? We can find no authority for such a position. 
The law will certainly imply a request to pay on behalf of 
Patton, who was the principal in the bail bond; but not on 
behalf of the defendant, who was not a privy, but is a mere 


ri 
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stranger to that transaction. It seems to us that the opinion Dee. 1839 
of the Judge was correct, and therefore the judgment must —~——— 
be affirmed. 


Per Curiam. Judgment affirmed. 


MITCHELL CARTER ts. PLEASANT BLACK. 


Where a single bill was executed by a principal and surety, and afier- 
wards another person, at the instance of the agent of the holder, but 
without the knowledge and assent of the makers, guaranteed the bond 
by endorsing upon it “this is a good bond,” and signing his name, it 
was held that he could not, upon being compelled to pay the bond, re- 
cover from the surety as for money paid to his use, because he was 
not a regular endorser, and haying become a guarantor without any 
express request from.the makers, the law would imply no request, and 
the payment of the bond under compulsion was of his own seeking. 


This was an action of Assumpsrr, in which the plaintiff 
declared in the several money counts. Plea—the general 
issue; and on the trial at Rockingham, on the last circuit, 
before his honor Judge Baitey, the jury found the follow- 
ing special verdict to wit: “that Pendleton Jones executed 
his bond to Thomas Smith, with the defendant, his security, 
in the town of Madison, in this State, on the 4th of Noveth- 
ber, 1837, payable on the 15th of January, 1838, for the sum 
of $700; that said Smith resided in the county of Wythe, 
Virginia, and took with him the said bond to his residence, 
and offered the same to the Sheriffof Wythe county, in part 
satisfaction of two executions which were then in his hands 
against said Smith, in favour of one Thomas J. Boyd, which 
the plaintiff refused to receive, without the name of some 
responsible person who lived in the same county; that the 
sheriff of Wythe county made known this fact to Carter, the 
plaintiff, who stated that to accommodate Smith, he would 
join in said paper, as he knew there was no danger—that 
Black was good; that the plaintiff then made this endorse- 
ment on said bond, to wit: This is a good bond, (signed) 
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Mitchell Carter; which bend was then assigned by Smith to 
Boyd, and received by Boyd in part satisfaction of the exe- 
cutions in his favour. They further find that said bond was 
lost or destroyed, and that the same was paid by the plain- 
tiff to Boyd under an execution, on the 11th of February, 
1839, against the plaintiff Carter; and that the plaintiff com- 
menced this suit without calling on the defendant for pay- 
ment, or giving him notice thereof. 

“The jury further findthat by the laws of Virginia, bonds 
and notes are negotiable and transferable by endorsement, 
and that at the time of the endorsement by the plaintiff, the 
defendant was not present, and knew nothing of it; and that 
there was no express request by the defendant to make such 
endorsement. 

“The jury further find,that if the law upon this statement 
of facts be with the plaintiff, they find all the issues in favor 
of the plaintiff, and assess his damages to eight hundred and 
ten dollars and seventy-one cents, of which sum seven hun- 
dred and seventy-seven dollars is principal money.” 

His Houor being of upinion, upon this special verdict, that 
the plaintiff was not entitled to recover, gave judgment of 
non-suit, from which the plaintiff appealed. 


J. T. Moreherd for the plaintiff. 
No Counsel appeared for the defendant in this court. 


Dantrt, Judge. In the case of Osborne v. Cunning- 
ham, decided:at this term, we have said that assumpsit for 
money paid will not lie, where one person pays the debt of 
another without his request, express or implied. In the case 
before us, the jury have found that there was no express re- 
quest. ‘The question then is, will the law imply a request. 
The counsel for the plaintiff assimilates the case to that of 
an endorser on a bill of exchange or promissory note, who 
has paid all and taker’ up the paper, or who has paid part: 
he may maintain asst’mpsit for money paid to the use of the 
acceptor of the bill or dratver of the note. Pownall v. 
Ferrand, 13 Engl. C. L. 230. The answer to this argu- 
ment is, that the endorser of a bill or note is considered in 
Jaw a surety. A bill is an undertaking by the acceptor, and 
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a note by the drawer, to pay the sum named at all events; and Dec. 1839 
each subsequent party by his indorsement, undertakes to pay” 
it upon the default of any prior party. Hence by the aature 

of these instruments, each subsequent party is a surety for ev- 

ery prior one. Theobald on principal and surety, 180. Fell 

on Guarantees, 203. But the plaintiff was not a regular in- 
dorser—he was a mere volunteer, or placed his name on the 

bond only at the instance of the agent of the then holder. 

As to compulsion of law in‘paying the debt, it was a com- ° 
pulsion of the plaintiff’s own seeking, which arose out of his 

own voluntary act, and the case is not like Evrall v. Par- 

tridge, 8 T. R. 308, when the money was paid by the party 

under compulsion of law, to redeem his property from a dis- 

tress not of his own creation, Cumming v. Forrester, 1 

Maul. & Selw. 494. The defendant has derived no benefit 

from the act of the plaintiff; the bond is not extinguished, and 
although said to be,lost, a Court of Law cannot take an in- 
demnity from the plaintiff. We think, in this case, the law 

does not imply a request to pay; and the judgment must be 
affirmed. j 


Per Curiam. Judgment affirmed. 


WILLIAM WHITE ws. GEORGE WHITE. 


A parol gale and delivery of a slave, made by the tenant for life and re- 
mainder. man is valid; for the act of 1784, 1 Rev. St. ch. 37, sec. 19, 
does not prevent a parol conveyance of slaves from being good between 
the parties thereto; but if it did, the act of 1792, 1 Rev. St. ch. 37, 
sec. 19, declares bona fide sales of slaves accompanied by delivery, 
good without a bill of sale, and the act of 1819, 1 Rev. St. ch. 50, sec. 
8, to avoid parol contracts for the sale of lands and slaves, does not af- 
fect the question, as that act applies to executory contracts only, and 
not to contracts executed. 


Detinve for two slaves, Lucy and Baccus, tried at Ire- 
dell, on the last circuit, before his honor Judge Dick. 
The plaintiff claimed the slaves in question under the will 
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Dec. 1839 of his father, John White, deceased, who bequeathed the wo- 
‘—_ man Lucy to his wife for life, and after her death to the plain- 
v. tiff. For the plaintiff it was proved that Lucy and Baccus 
White. were in the defendant’s possession, and that the action had 
been brought within less than three years from the death of 
the testator’s widow; and further, that Baccus was a child of 
Lucy, born after the defendant had taken her into possession. 
For the defendant it was then proved that the testator was 
indebted, in his life-time, to one Robert Simonton; and for 
the purpose of securing the debt, mortgaged to him the wo- 
man Lucy and another girl; and that, after the testator’s 
death, his widow and the plaintiff, to discharge the said debt, 
sold and delivered I.ncy to Simonton, from whom the de- 

fendant afterwards purchased her. 

His Honor charged the jury that if they believed, from the 
evidence, that the testator’s widow and the plaintiff together 
sold and delivered the woman Lucy to Simonton, the title 
passed to Simonton, although there was no bill of sale; and 
that the plaintiff was not entitled to recover. The plaintiff, 
in submission to this opinion, suffered a nonsuit and appeal- 


ed. 


Badger for the plaintiff. 
Boyden for the defendant. 


Gaston, Judge. We assent entirely to the opinion ex- 
pressed in the Court below. On common law principles we 
see no ground upon which the plaintiff can invalidate the 
sale made by himself and the tenant for life. It is not af- 
fected by the act of 1784, 1 Rev. St. ch. 37, sec. 19, because 
under that act a parol conveyance of slaves is good between 
the parties thereto. If it were not, the act ot 1792, 1 Rev. 
Stat. ch. 37, sec. 19, declares bona fide sales of slaves, ac- 
coinpanied hy delivery, good without a bill of sale. The act 
of 1819, to avoid parol contracts for the sale of lands and 
slaves, did not go into operation until the Ist of January, 
1821; and if it had been in operation before the sale in ques- 
tion, it would not have applied thereto; for executed contracts 
are not embraced within its purview. Choat v. Wright, 
2 Dev. 289. Mushat v. Brevard, 4 Dev. 73. 


Per Curram. Judgment affirmed. 
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MILTON BROWN ws. GIDEON F. MORRIS. 


The Superior Courts may grant a new trial, on the ground of excessive 
damages, but that is a matter exclusively within their jurisdiction, 


and cannot be revised on an appeal. 

A refusal of the Judge to give a more specific instrrction asked by a par- 
ty, and to which he is entitled, may constitute error, but a mere omis- 
sion to do so, when not asked, does not, 

The cases of Hairston vs. Young, 3 Dev. Rep. 55—Simpson vs. Blount, 
Ibid 34, and Torrence vs. Graham, 1 Dev. & Bat. Rep. 284, approved. 


This was an action of Assumpsir, in which the plaintiff 
declared that in consideration of the sum of one hundred 
dollars, paid by hin to the defendant, the latter undertook 
and promised to put him in possession of a certain planta- 
tion with the improvements, then occupied by one Dobbs, a 
Cherokee Indian, who was about to emigrate to the west, and 
to procure for him a certificate from Benjamin F’. Curry, the 
United States’ agent for superintending the emigration of the 
Cherokee Indians; and alleged as a breach that the defend- 
ant had failed to procure this certificate. Plea—the general 
issue. 

Upon the trial at Macon, on the last circuit, before his 
honor Judge Pearson, after the plaintiff had proved the 
coutract, the defendant proved that wheu Dobbs left the 
country, he, the defendant, purchased from him his improve- 
ment or “ good will,” as it was called; that some few weeks 
afterwards he applied to the Indian Agent for a certificate; 
but the agent declined giving it to him, observing that “ he 
had in a manner quit giving certificates; and that as the In- 
dian was gone, it was unnecessary;” that he notified the 
plaintiff of this fact, and offered to put him into possession; 
but the plaintiff declined taking possession without a certifi- 
cate, saying that if he was disposed to run the risk, he might 
take possession of any other Indian improvement without 
paying for it; but that he would not do so; and as the certifi- 
cate could not be procured, he insisted on having his money 
back, ‘The defendant proved also that Dobhs’s improvement 
had continued vacant and unoccupied until the State of 
North Carolina took possession of the country. ‘The plain- 
tiff then introduced evidence to shew the nature and advan- 
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Dec. 1839 tages of the certificates which the Irdian Agent, both before 


Brown 


v. 
Mortis. 


and after this transaction, was in the habit of giving; though 
it did not appear that there was any act of Congress, or regu- 
lation in any of the departments of the government of the 
United States in relation to them. 

His Horor charged the jury “ that if the evidence satisfied 
them that the defendant had undertaken to procure the cer- 
tificate, and had failed to do so, the plaintiff was entitled to 
a verdict; that the amount of damages was a question for 
them; that the law implied that some damage was sustained 
by the breach of any contract; but unless the evidence satis- 
fied them that the plaintiff had sustained real damage, it was 
their duty to find merely nominal damages; that the burthen 
of proof lay upon the plaintiff, and it was for him to show 
the amount of damage to the satisfaction of the jury; other- 
wise they should, in such cases, find but a penny.” ‘The ju- 
ry found a verdict for the plaintiff, and assessed his damages 
to fifty dollars. 'The defendant thereupon moved for a new 
trial, because the jury had found damages to the. amount of 
$50, when the evidence only justified a verdict for néminal 
damages. This motion was overruled; and the defendant 
then submitted another motion for a new trial, because the 
Court had not instructed the jury that there was no evidence 
to justify a verdict for more than nominal damages. This 
motion being also overruled and judgment pronounced, the 
defendant appealed. 


No counsel appeared for the defendant in this Court. 
Clingman for the plaintiff. 


Gaston, Judge. On examination of the record in this 
case, we perceive no ground for reversing the judgment ren- 
dered below. 

It is not in onr power to revise the verdict of the jury on 
the question of damages. The Superior Court may grant a 
new trial on the ground of excessive damages, but that is a 
matter exclusively within their jurisdiction. Young v. 
Hairston, 3 Dev. 55. 

If we were to concede to the defendant, that upon the evi- 
dence the plaintiff had a right to nominal damages only, 
there is no error in the charge of the Judge; for certainly as 
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far as it goes it is as favorable as the defendant could have 
asked. If he had required a more specific instruction to 
‘which in law he was entitled, and the court had declined to 
give it, he might then have assigned the refusal as error.— 
A refusal way constitute error, but mere omission does not. 
Simpson v.. Blount, 3 Dev. 34. Torrence v. Graham, 1 
Dev. & Bat. 284. The judgment is affirmed with costs. 


Per Curiam. Judgment affirmed. 


THOMAS S. DEAVER vs. JOSEPH M. RICE, Adm’r. of JOHN 
A. SORRELL. 


A landlord has no lien in this State on the crop cf his tenant for his rent, 
though it may be reserved in kind, or in a part of the crop. Whether 
such an agreement is contained in, or is out of, the lease, the lessor 
stands upon no better footing than the other creditors of the lessee. 

Upon a lease for a year, the lessee acquires an estate in possession in sev- 

eralty during the term, se that the crop growing or standing on the 
land is entirely his propezty; and if an execution in favour of a third 
person be issued against the tenant during the year, it will bind the 
crop from its fes/e, so that he cannot afterwards sell it to another, or as 
sign it, or any part of it, to his landlord in payment of his rent. 


This was an action TRESPASS VI ET ARMIs, tried at Bun- 
combe, on the last circuit, before his honor Judge Pearson, 
when the case appeared to be as follows: 

The plaintiff leased a tract of land to one Ruth for the 
term of one year, to wit, the year 1836; and the lessee, in- 
stead of a money rent, agreed to give the lessor one third of 
the grain made on the land, if he worked it well; if not, then 
five hundred bushels of corn. ‘The lessee entered and made 
a crop on the land. At July Term, 1836, of Buncombe 
County Court, a judgment was obtained against the lessee, 
and an execution issued tested of the same term; and in Oc- 
tober folluwing the sheriff levied the same on a field of corn, 
standing on the demised _— as the lessee’s property, 
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~purchaser. Before this levy and sale, to wit, in the month 
of August in the same year, the lessor and lessee had come 
to an agreement that the lessor should take the corn standing 
in this field for his rent. 'The defendant’s intestate, after his 
purchase, entered into the field, gathered the corn and carri- 
ed away two-thirds of it; for which the plaintiff brought this 
action. 

His Honor charged the jury, first, that when the rent was 
reserved in kind, or in a part of the crop, the law gave the 
landlord a lien upon the crop in preference to all other cred- 
itors. Secondly, that the allotment to the plaintiff of the 
corn in this particular field, if done bona fide, was valid, and 
vested the title to the same in the plaintiff, the lessor, notwith- 
standing the ¢este of the execution was before the said agree- 
ment. ‘There was a verdict and judgment for the plaintiff, 
and the defendant appealed. 


Clingman for the defendant. 
No counsel appeared for the plaintiff in this Court. 


Dante , Judge, after stating the case as above, proceeded 
as follows: As to the first branch of the Judge’s charge, we 
must confess that we are unacquainted with any law of this 
State which gives to the landlord a lien on the crop of his 
tenant, where the rent, instead of money, is agreed hy the 
parties to be paid in kind. or in a part of the crop. The les- 
sor, whether such an agreement is contained in or is out of 
the lease, stands upon no better footing than the other credi- 
tors of the lessee: he has no lien or any other particular priv- 
ileges that we are aware of. The English law of distress 
and sale for rent by the landlord, has never been in use and . 
practice in this State. Such an agreement is but a chose in 
action. Secondly, we are of the opinion that Ruth, by vir- 
tue of the lease to him, had an estate in possession in several- 
ty during the term, and the plaintiff had the reversion. The 
crop growing or standing on the land was entirely the les- 
see’s property at the ¢este of the execution. This case is not 
like that ef the State v. Jones, 2 Dev. & Bat. 360. In that 
case, the owner of the land had never made a lease, and the 
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entire property in the staves was in the owner of the land on Dec. 183) 


which grew thé timber, out of which the staves were made. 
Here, there was a lease, and the term and the entire crop on 
the land was in the lessee. The plaintiff’s claim, either for 
the one third of the grain which should be made on the land, 
or the corn standing in the particular field, rested only in 
agreement or contract. There being no partition or separa- 
tion of any portion to the plaintiff out of the general mass of 
the crop before the éeste of the execution, the whole crop be- 
longed in Jaw to the lessee at that period, and the execution 
bound the property in the hands of Ruth, and all others 
claiming under him, from the teste. Den on den. of Stamps 
v. Irwin, 2 Hawks, 232, Gilkey v. Dickerson, 2 Hawks, 
341, Bickerdike v. Arnold, 3 Hawks 296. The plaintiff 
claims under Ruth, by an agreement made after the ¢este of 
the execution. The plaintiff, although the landlord, was 
bound by the execution against his tenant. 

We are of the opinion that the Judge erred in his charge 
to the jury on both points raised in the cause. 

The judgment must be set aside and a new trial granted. 


Per Curiam. Judgment reversed. 


ALFRED HAFNER vs. JOHN IRWIN et al. 


Where the whole interest in property is conveyed to one person in the 
premises of a deed, but in the habendum is limited to another, the 
Jatter is repugnant to the former and void, and the property is vested 
in the grantee named in the premises, who may consequently maintain 
an action for it in his own name. 


This was an action of Trover, brought by the plaintiff, 
to recover of the defendants damages for the conversion of 
certain articles mentioned in a deed in trust, executed by one 
Thomas Dwight. 

On the trial, at Mecktenburg, on the last circuit, before his 
Honor Judge Dick, the deed in trust was produced and prov- 
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—— 





Hafner 
v. 
Irwin 


If the name 
of a gran- 
tee appear 
first in the 
hubendum 


by these presents, that I, Thomas Dwight, of the county of 
Mecklenburg, State of North Caroliua of the one part, and 
Alfred Hafner of the other part, witnesseth, that the said 
Thomas Dwight, for and in consideration of ten shillings to 
him in hand paid, and also in further consideration of the 
benefit and trust hereinafter mentioned, have bargain- 
ed and sold, and delivered unto the said Alfred Hafner, 
his heirs, executors, &c. the following property:” and after 
enumerating many articles, all of personal property, it con- - 
tinued “To have and to hold unto the said M. W. Curry, 
his heirs and assigns forever, in trust and confidence for the 
purpose now mentioned,” &c., and was signed and sealed by 
the said Dwight and the plaintif Hafner. 

His Honor was of opinion, that the plaintiff could not, un- 
der this deed, sustain the action in his own name, and he 
was accordingly non-suited, and appealed. 


Barringer, Boyden and Hoke for the plaintiff. 
No counsel appeared for the defendant in this court. 


Dantet, Judge. The authorities cited by the plaintiff’s 
counsel, shew clearly that the judge erred, when he decided 
the plaintiff could not sustain an action of Trover in his 
own name, to recover the value of the articles mentioned in 
the deed, if they were converted by the defendants. Dwight, 
in the premises of the deed, bargained and sold the property 
to the plaintiff, his heirs, executors, &c. However, in the 
same deed, the habendum is to M. W. Curry, his heirs and 
assigns in trust, &c. All the parts of a deed which precede 
the habendum, taken together, are called the premises; of 
which it is said, the office is rightly to name the grantor and 
grantee, and to comprehend the certainty of the thing grant- 
ed. But though the grantee should first be named in the ha- 
bendum, the grant to him will yet be good, provided there 
was not another grantee named in the premises. Co. Lit. 
26, b. note; or if there were, provided the estate given by the 
habendum to the new grantee was not immediate, but by 
way of remainder. The habendum part of a deed was 
originally used to determine the interest granted, or to lessen, 
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enlarge, explain or qualify the premises. But it cannot per- Dec. 1839 
form the office of divesting an estate already vested by the vf adeed 
deed; for it is void if it be repugnant to the estate granted i at wh hd 
the premises. 2 Bla. Com. 298 Goodtitle v. Gibbs, 5 Barn.f;, ed a 
& Cress. 709. 4 Kents Com. 468. Chancellor Kent re- pe hn 
marks, that in modern conveyancing the habendum clause ee waned in 
in deeds has degenerated into a mere useless form; for the ives’ or if 
premises contain the names of the parties and the specifica- ee 
tion of the thing granted, and the deed becomes effectual p odey oy 


‘without any habendum. In the case before us, the whole in- the huben- 
um Ww e 


terest in the property is granted and conveyed to the plain-new gran- 

tif in the premises of the deed. The same interest being ‘© Wi* 9 

afterwards limited in the habendum to Curry, makes that but by way 
remaine 

part of the deed repugnant to the premises, and therefore der. 

void. ‘I'he judgment of nonsuit must be set aside, and a 


new trial granted. 


Per Curiam. Judgment reversed. 


ALEXANDER DONALDSON vos. JOHN BENTON. 


Bank notes are not a lawful tender in fulfilment of a contract to pay mo- 
ney. 

Parol evidence is not admissible to vary, explain, or contradict an agree- 
ment in writing. 


This was an action of AssumpsiT, brought to recover dam- 
ages for a breach of contract in not delivering hogs. The 
plaintiff alleged, upon the trial at Buncombe, on the last cir- 
cuit, before his honor Judge Pearson, that he had purchas- 
ed of the defendant a drove of two hundred and sixty hogs, 
for which he was to pay at the rate of $6:12 1-2 cts. gross— 
the hogs to be weighed and delivered in Asheville, but the 
price, except $100. which was paid at the time of the con- 
tract, not to be paid until he should sell the hogs in Colum- 
bia, South Carolina; and that the defendant had failed to de- 
liver the hogs in Asheville. The plaintiff, in support of his 
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Vec. 1839 case, offered in evidence a receipt for the $100, in the follow- 


~ ing words: 
“ Rec’d. of Alexander Donaldson one hundred dollars, in 


Benton. part pay of two hundred and sixty hogs, to be delivered at 


six dollars and twelve aud one half cents gross. This 16th 
of Nov. 1836. 
(Signed) © ALEX’R. DONALDSON. 
JOHN BENTON.” 

Test, C. W. Latuam.” 

And a paper writing, under seal, purporting to be articles of 
agreement in the words following to wit: 

“ Articles of agreement made and entered into this day.— 
Whereas Alexander Donaldson, binds himself, his heirs and 
assigns, to pay or cause to be paid to John Benton six dol- 
lars and twelve and one half cents gross, at Ashville, N. C., 
for two hundred and sixty hogs, when delivered. Witness, 
my hand and seal, this 16th of Nov. 1836. 

(Signed) JOHN BENTON, seat. 
ALEX. DONALDSON, seat.” 

Test, C. W. Latruam.” 

Both the receipt and the articles of agreement were executed 
at the time when the contract was made, and the plaintiff 
kept the receipt and the defendant the articles of agreement. 

His Honor intimated an opinion that the action should 
have been covenant; but reserved the point, and permitted 
the plaintiff to proceed; and he then proved that the defend- 
ant had the hogs in Ashville at the time agreed on; that he 
requested the defendant to have them weighed and delivered; 
in reply to which the defendant asked him if he was ready 
to pay the money. The plaintiff replied, “ our agreement 
was, that the money was to be paid in Columbia, when I sold 
the hogs, and I was to pay your expenses to go there and re- 
ceive it-” The defendant then said, “1 must have the mo- 
ney here—if I go to Columbia, I take the hogs there as my 
own.” ‘The plaintiff then tendered the defendant the money 
in North Carolina Bank notes; but he refused to take Bank 
notes, except Kentucky bills or specie, saying that North 
Carolina notes would notdo for him in Kentucky. The 
plaintiff was unable to procure specie or Kentucky bills, and 
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the defendant drove the hogs to the South and sold them. Dee. 1839 
His Honor then intimated an opinion that the plaintiff had Donaldson 


not made out his case, for that the “ defendant had a right to 
require specie or Kentucky bills, in Ashville, at the time the 
hogs were to be delivered, and was not obliged to accept the 
North Carolina bills; that the evidence tending to show that 
the money was not to be paid until the hogs were taken to 
Columbia and sold, was not admissible to vary, explain or 
contradict the agreement in writing.” Upon these intima- 
tions, the plaintiff submitted to a nonsuit and appealed. 


No counsel appeared for the plaintiff in this Court. — 
Clingman for the defendant. 


Gaston, Judge. It cannot be contended that Bank notes 
are a lawful tender, and it is equally plain that parol evidence 
is not admissible to contradict the written agreement. The 
opinion of the Judge is so obviously right upon both these 
points—each of which is fatal to the plaintiff’s recovery— 
that it necessarily follows that the judgment must be affirm- 
ed with costs. 


Per Curiam. Judgment affirmed. 


Vv. 
Benton. 
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Dec. 1839 DEN ON DEM, of GEORGE ZOLLICOFFER et al. vs. JULIUS 


H. ZOLLICOFFER. 


Where a testator devised a certain tract of land to his eldest son, and 
the balance of his lands to his widow and other sons, and bequeathed 
his slaves to his widow, all his sons and his daughter, and in a sub- 
sequent clause, directed as follows: “At the death of my said wife, 
all the land and negroes that may fall to her, shall return to J. Z.” 
(one of his sons) “and in case of the death of either of my aforenained 
children, without a lawful heir, begotten of his or ‘her body, that then 
his or her part shall be equally divided among the survivors;” it was 
held that, upon the death of J. Z. without children, subsequent to the 
death of the widow, all the landg which he acquired under his father’s 
will, beth that part which was given to him immediately, and that 
which was limited to him after the death of his mother, went over to 
his surviving brothers and sister, and that the limitajion was not too 
remote. 


This was an action of Esecrment, tried at Halifax, on 
the last circuit, before his Honor Judge Saunpers, when 
the jury found a verdict for the lessor of the plaintiff by 
the consent of the parties, subject to the opinion of the 
court upon the following case reserved, to wit: 

“ George Zollicoffer, by his will, made the 2nd of Febru- 
ary, 1799, after devising some part of his lands to his eldest 
son, devises in these words: “Thirdly, my will and desire is, 
that all the rest of my land except that which is heretofore 
named, shall be divided into four equal lots, and my beloved 
wife, Ann Zollicoffer, have the privilege of taking her first 
choice of the said lots, and then that my three sons, George 
Zollicoffer, James Zollicoffer and Julius Hieronimus Zolli- 
coffer, draw for the remaining three lots by seniority.’ By 
the next clause, the testator directs adivision of his negroes 
&c. amongst his wife and children, the beforenamed sons and 
John Jacob Zollicoffer and a daughter; and then follows this 
clause: ‘ At the death of my said wife, all the land and ne- 
groes that may fall to her, shall return to James Zollicoffer; 
and in case of the death of either of my aforenamed child- 
ren without a lawful heir, begotten of his or her body, that 
then his or her part shall be equally divided among the sur- 
vivors.” After the death of the testator, the lands were divi- 
ded according to the clause of the will first above mentioned, 
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and the premises described in the declaration were chosen Dee. 1839 
by the widow as her lot. In February, 1833, the widow Zollicoffer 
died; and on the 6th of April, 1836, James Zollicoffer died,  ¢¢ al. 
without leaving issue, but leaving the lessors of the plaintiff Sellacefier 
and the defendant, his brothers and sister, him surviving. 

After the death of the widow, and before the death of James, 

to wit, on the 19th of February, 1833, the said premises were 

sold by the sheriff under executions issued upon judgments 
obtained against the said James, and were bought by the de- 

fendant and duly conveyed to him. If, upon the foregoing 

facts, the defendant is seised of the whole, then judgment to 

be entered for him—but if the lessors of the plaintiff are en- 

titled to undivided fourth parts, then judgment to be entered 

for them.” His Honor being of opinion, upon the above case, 

for the lessors of the plaintiff, gave judgment, for them, and 


the defendant appealed. 


Badger and B. F’. Moore for the defendant. 
Iredell for the lessors of the plaintiff. 


Rurrin, Chief Justice. The defendant contends that, up- 
on the death of the mother, the whole estate in the premises 
vested absolutely in James for two reasons: The one that the 
testator did not intend to include the premises in the limita- 
tion over to the survivors: The other, that if he did so intend 
the limitation over is too remote. 

. The expression “ his or her part,” is broad enough in its 
obvious signification to cover every thing bestowed on each 
child by the will, and must be so understood, unless control- 
led by the words or apparent intent of other parts of the in- 
strument. We have looked through it, and do not find any 
thing to restrain the operatios. of the expression to any par- 
ticular portion of “the part” of the testator’s estate given to 
his children respectively; but on the contrary, it seems to 
have been used in an unrestricted sense. The testator had 
four sons and one daughter. By the three first clauses of 
his will he disposes of his real estate, giving a particular 
tract to his eldest son, and the residue to his wife and three 
other sons, equally to be divided between them. Then the 
fourth clause, in the first place, gives the negroes and all the 
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9other personal estate to the wife and the five children, to be 


me divided equally between them; and in the next place, gives 


Zollicoffer 


et al. 


v. 
Zollicoffer 


to James, upon the death of his mother, the land and ne- 
groes given to her. Then in the same clause is immediate- 
ly added, as it were by way of proviso to the whole, that up- 
on the death of either of the children, his or her pari shall 
go to the survivors. This ends the instrument; and shews 
that no positive equality between the children was intended, 
as the daughter, for instance, comes in for a share of the land 
of a brother dying childless, although the will gives her no 
original share of land to which the brothers would succeed 
upon her death. Besides, following as this provision does, 
so immediately after the gift ofthe remainder to James, there 
would have been some plain indication of the intentiou to 
exclude that remainder from its operation, if such an inten- 
tion had existed. 

Upon the second point, our opinion is also against the de- 
fendant. We do not, indeed, recollect that any will has been 
before the Court in which real estate was given over to “a 
survivor,” upon the death of the first taker, without issue or 
heir of the body. But although there may have been no di- 
rect determination as to the effect of that phrase, we have a 
principle established by adjudication upon cogent reasoning, 
which covers this case and sustains the limitation. It is ad- 
mitted that in England these words would undoubtedly cre- 
ate an estate tail, and therefore import an indefinite failure of 
issue. But they there receive a different construction in dis- 
positions of personalty, and the term “survivor” ties up the 
failure of issue to the life of one then in being. Hughes 


The case of V. Sayer, 1 Pr. Wms., 534., Nichols v. Skinner, Prec. in 


Jones ¥. 
Spaight, 
Car. Law. 


Repos 544 


approved, 


, Chan. 528. Now, in Jones v. Spaight, 1 Car. Law Repos. 
544, it was held contrary to the rule, as it may be called, of 
Forth & Chapman, that a devise over of land upon the 
death of the first taker “without leaving issue,” was good. 
It was so held, because the reason for taking those words in 
an artificial and technical sense, in regard to land, did not ex- 
ist here since the abolition of entails, more than in regard to 
chattels. Therefore, in a devise of land, we must receive 
them in their natural sense, as they had before been received 
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in both countries in personal bequests. ‘I'he principle ofDec. 1839 
Jones v. Spaight is, that since 1784, executory limitations 5 i. 


of land and chattels are to be construed alike, upon the pre-set of 1784, 


sumption that the intention of the testator is, that in each ne. 43, 
case, the estate should go over on the same event; and as the ae 


limitation over of chattels on that event is sustained, so ses @! 


as e ata _ into estates 

ought that of realty also. That principle is decisive of this in fee sim- 
e, execu- 

case. tery limita- 


It may also be noticed, that although in this State there has mh 


been no case turning on the word “survivor,” yet the point chattels are 
is not new in this country. In New York it is settled, that rrcaa. 


“leaving,” “survivor,” and the like, are to be understood like, upon | 


alike when applied to both kinds of property; and that, for ed inteution 
the same reasons which were assigned in Jones & Spaight. aa 


Fosdick v. Cornell, 1 John Rep. 439, Anderson v. Jackson, am 
16 John Rep. 381. should go 


over on the 
Per Curiam. Judgment affirmed. ame erm. 
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IN THE SUPREME COURT 
REBECCA NORWOOD ws. ALEXANDER F. MARROW et al. 


A deed for land, executed by ahusband in trust to secure a usurious debt, 
is void as against his widow’s claim to dower, and she is not bound 
to await the action of the heirs to regain the possession from one 
holding adversely under the deed. 

One claiming under a husband, is estopped from shewing title out of the 
husband and in a third person, to defeat the wife’s claim of dower, 
nor can he, for such purpose, avail himself of aconveyance obtained 
from such third person, subsequently to the commencement of the 
suit, and his plea thereto. 

A deed in trust, executed by a husband, but not proved and registered 
until after his death, operates, nevertheless, by relation to the time of 
its execution to defeat the widow’s claim of dower; for the act of 
1829, ch. 20, (1 Rev. Stat. ch. 37, sec. 24,) which prescribes that deeds 
in trust shall not operate against creditors and purchasers, but from 
their registration, does not apply to the widow’s claim of dower, she 
being, with respect to such claim, neither a creditor or purchaser. 

A trustee who has acted by selling the trust property, and has retained 
his commission for so doing, may be a witness in support of the deed 
in trust, if he has conveyed the property without covenants or respon- 
sibility. 

The declarations of a party connected with his conduct, the next day af- 
ter the executions of a deed are admissible in evidence, not for the 
purpose of establishing the truth of the things declared, but to shew 
from them that the party was then insane, in order that the jury may 
thence infer, if they should think such inference fair and proper, that 
he was so at the moment when the deed was executed; and this par- 
ticularly when a ground has been laid for the introduction of the testi- 
mony, by showing that the party was at times insane, previous to the 
execution of the deed. 

The case of the State v. Scott, 1 Hawks 24, commented upon, and distin- 
guished from this case. 


The plaintiff filed her petition in the Court of Pleas and 
Quarter sessions for the county of Granville, alleging that 
her late husband, William A. Norwood, had died siezed in 
fee simple of a certair. tract of land, situate in the said coun- 
ty of Granville, and praying that she might have dower as- 
signed in thesame. ‘To this petition, Alexander F’. Marrow, 
the terre-tenant, and the heirs at law of the said William A. 
Norwood, were made parties’ defendants, of whom Marrow, 
the terre-tenant, alone answered. He denied the seisin of 
the husband at the time of his death, whereupon an issue 
was made up, to be submitted to a jury, whether William 
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A. Norwood, the late husband of the petitioner, was seised at Dee. 1839 
the time of his death, of the tract of land mentioned in the ~~~ 
me 8 ou : Norwood 

_petition? After a verdict in favour of the petitioner in the >» 
County Court, the defendant Marrow appealed to the Supe- Marrow 
rior Court, in which, on the last circuit, before his Honor — 
Judge Barty, the issue came on to be tried, when it was 
admitted by the defendant Marrow, that before, and up to the 

28th day of September, 1835, William A. Norwood was 

seised and possessed in fee simple, of the premises, and in 

order to show title and seisin out of him, the defendant gave 

in evidence the following deeds, to wit: Ist. A deed of the 

said 28th of April, 1835, from said Norwood, to one Jabez 

Duty, as a trustee, to secure and pay a debt therein mention- 

ed, as due to James R. Duty. 2. A deed from said Norwood 

to Richard Sneed, Robert Jenkins and Edward Norwood, 

dated 23rd of February, 1836, in trust for the payment of 

his debts. 3. Adeed from said Sneed, Jenkins and Edward 
Norwood, to the defendant Marrow, dated the 10th day of 

March, 1836. 4th. A deed from the said Jabez Duty, to the 

said Marrow, dated the 8th day of March, 1839. It was ad- 

mitted by the petitioner, that the deeds aforesaid covered, 

and purported to convey, the premises in question; but she 

alleged that the deeds to Jabez Duty, and to Sneed and oth- 

ers, were void; the first, because the debt which that deed 

was made to secure was affected with usury; and the se- 

cond, because the said William A. Norwood, at the time of 

its execution, was non copos mentis. In regard to the first, 

she called, as a witness, the said James R. Duty, who proved 

that, previous to the execution of that deed, the said Nor- 

wood was indebted to him in several sums of money, in 

some one or more of which was included interest at a greater 

than the legal rate of six per centum, and that the said debts 

were reduced into one, and the deed taken to secure it. 

In regard to the second, the petitioner called several wit- 

nesses, who stated, that for some time previous to its execu- 

tion, William A. Norwood had been greatly addicted to drink- 

ing, and was habitually intemperate, and that his mind was 
thereby impaired: and his family physician stated, that some 
two or three months previous to the executior, he had re- 
ecived a severe blow on the head, which had affected his 
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Dec. 1839 mind; that since that time, he had given himself up to drink- 
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ing; that for some time before the deed was executed, his mind, 
when he awoke in the morning, was much wanting in ener- 
gy, and incapable of business; but that after taking a mode- 
rate portion of stimulus, his powers rallied, and he became 
fully possessed of his understanding, and continued capable 
of transacting business, unless (which was generally the 
case, and was the case the evening before the deed was exe- 
cuted,) he continued to drink, in which event, he became in 
the afternoon ineapable of business again from intoxication, 
Upon cross-examination, this witness stated that he saw Nor- 
wood the morning the deed was executed, and just before its 
execution, and that he was then in possession of his reason, 
and capable of transacting business. 

The petitioner’s counsel then offered to call witnesses to 
prove the said Norwood’s “declarations connected with his 
conduct” the day succeding that on which the deed was exe- 
cuted, in order that the jury might, from these, with his pre- 
vious conduct, &c., infer that he was non compos on the day 
of the execution of the deed. ‘To this evidence the defend- 
ant’s counsel objected, and the Court sustained the objection 
and excluded the testimony. 

The defendant then called the two subscribing witnesses 
to the deed, who testified that they had been long and inti- 
mately acquainted with William A. Norwood; that he had 
been, for some months previous to the execution, much ad- 
dicted to intoxication, but that, except when drunk, his mind 
was quite adequate to the proper transaction of business; that 
when the deed was executed he was not drunk, but fully pos- 
sessed of his understanding; that the deed was read to him, 
and he fully understood its purpose before its execution. 

The defendant then called Richard Sneed, one of the trus- 
tees named in the deed. To this witness the petitioner's 
counsel objected as incompetent on the score of interest; and 
the witness, in answer to questions put by the petitioner's 
counsel, stated that he had accepted and acted under the 
deed—sold and conveyed the property, and paid the debts, 
having, with the other trustees, first retained and applied to 
his own use the commissions given by the deed; and there- 
upon the counsel insisted, that though the witness had not 
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joined in any warranty or covenant against incumbrances to Dec. 1839 
ame 


the defendant, Marrow, yet, by accepting the trust, and act- 
ing in its execution, he had rendered himself liable to ac- 


tions, and was interested to support the deed. His Honor Marrow 


overruled the objection, and allowed the witness to be ex- 
amined. This witness testified that he had long been a 
neighbour of, and well acquainted with, the said Norwood; 
that: Norwood had been for some time very much involved 
in debt, though possessed of considerable real and personal 
estate; that some weeks before the deed was made, he was 
asked by Norwood to act as his agent, with Robert Jenkins, 
his brother-in-law, and Edward Norwood, his son, for selling 
his property, or as much of it as would satisfy his debts; that 
it was the wish of both himself and his wife, (the petitioner,) 
that the tract of land in controversy should first be sold, in 
order, if possible, to save the negroes; that in consequence of 
this application, the witness, with Jenkins and Edward Nor- 
wood, had, before the execution of the deed, contracted with 
the defendant, Marrow, for the sale of the land; that it was 
then concluded to substitute a deed of trust for a power of 
attorney; upon which, the witaess drew the deed of the 
23rd of February, 1836, according to the instructions of 
William A. Norwood, who fully understood its provisions, 
which were well known to, and approved of by, his family, 
including his wife, the petitioner, and Edward, his son; and 
that the said William A. Norwood executed it while in the 
full possession of his faculties; that a chief object of the deed 
was to relieve the land of the incumbrance of the debt to Du- 
ty, secured by the deed of the 2Sth of September, 1835; and 
that on the day after the execution of the deed of the 23rd of 
February, the defendant, Marrow, in the presence of all the 
trustees therein named, paid and discharged the Duty debt, 
paid the residue of the purchase money to the trustees, and 
was put into possession of the premises. Robert Jenkins was 
then called by the defendant, and, after being objected to by 
the petitioner’s counsel, for the same reasons which they had 
urged against the admissibility of Sneed, was admitted, and 
gave testimony of the same import as that given by Sneed. 
The petitioner’s counsel then asked the Judge to instruct 
the jury, that if the evidence given by James R. Duty, re- 
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Dec. 1839 specting the deed of the 28th of September, 1835, was true, 
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that deed was absolutely void as against the petitioner, not- 
withstanding the facts deposed by Sneed and Jenkins should 
be true also; which instruction the Judge gave as prayed 
for. 

The petitioner’s counsel then having proved that William 
A. Norwood died on the 28th of February, 1836, before the 
probate of the deed of the 23rd of February, which was on 
the 11th of March, and its registration, which was on the 
2nd of April following, insisted that the widow was, as toher 
right of dower, a creditor within the meaning of the first sec- 
tion of the act of 1829, ch. 20, 1 Rev. Stat. ch. 37, sec. 24; 
and prayed his Honor to instruct the jury, that although the 
said deed was executed by the said William A. Norwood 
when in full possession of his mental capacity, so as to pass 
the title and seisin out of him as against himself and his 
heirs, from the execution thereof, yet, that as against the pe- 
titioner, the same took effect only from its registration; and 
that being after the death of the said Norwood, he died seized 
thereof, so as to entitle the petitioner to dower; which instruc- 
tion his Honor refused to give. There was a verdict and 
judgment for the defendant, and the petitioner, after an in- 
effectual motion for a new trial, appealed. 


W. A. Graham and Batile for the petitioner. 
Badger for the defendant. 


Rurrin, Chief Justice. The issue, as joined in the record, 
is in the most general form that isadmissible: Whether the 
late husband of the petitioner was at his death seized or pos- 
sessed of the land in which the dower is claimed? But up- 
on the trial, the defendant offered in evidence two deeds in 
particular, made by the husband, and insisted that one or the 
other of them transferred the fee and seisin from the husband; 
admitting at the same time, if that was not the effect of those 
deeds, that the plaintiff’s husband did die seized. 

The Court held that one of those deeds, that to Duty, was 
void as against the petitioner, and that she was entitled to a 
verdict upon the issue, notwithstanding that deed. This 
point having been thus ruled in favour of the petitioner, 
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would not ordinarily be a subject for reconsideration in this Dec. 1839 
Court, as our attention is more properly given to such errors or 
as are alleged by the party who appeals. But in the present — 

instance the case embraces all the facts in relation to that Marrow 

deed as well as to the other, upon the idea that if that deed _“ *" 


to Duty be legally a bar to the petitioner, the errors in re- ‘the atten- 
tion of this 


spect to the second deed, if there be any, become immaterial; court upon 
and consequently, that the verdict and judgment ought not an 


to be disturbed, as upon the whole case they are right. _A¢- properly 


iven to 


kinson v. Clarke, 3 Dev. Rep. 171. There cannot, therefore, = errors 
be a venire de novo, unless the decision upon that deed be j. a ag 


right, and also the decision upon some of the points made the p party 


respecting the other deed be wrong. It is become thence, peals. ’ On 
where the 


the duty of this Court to examine the deed of September cyte states 
all the tacts 


28th, 1835. in relation 
We are of opinion, that the determination of his Honor, '0 * ques- 


ion, deci- 


upon the trial, in respect to the first conveyance, is well ded’ against 
founded. In Shober v. Hauser, ante 91, it was held, oo yw 


upon full deliberation, that an instrument of this kind, af- decided 











for him, 


fected with usury, is void against the bargainor. It did not, y would rene 
therefore, divest the seizin of the husband; but upon his death, tors of 
a the 


the land, but for the other deed, would have descended to the * salient 
heir. It is said, however, that a stranger cannot impeach the complains 
deed on that ground, and that the bargainor, or his heir a- a 
lone, can take “advantage of it; and it is thence inferred that it — 
is not competent to the widow to allege this objection, but ~ — 
that she must await the action of the heir to regain the pos- cause, if 
session from one holding adversely upon a claim under this Secenenty 
deed. But we deem that inference unfounded, and that the decided, 
contrary is the law. By the statute, the widow is dowable and judg- 
of all land of which her husband died seized. If the seisin hot to we 
remained in the husband, after he executed the deed, on ac- yng 
count of its being void, then he did die seized, and her title whole case 
to dower was perfect. Indeed, the veryterms in which the is- os Ae 
sue between these parties is couched, shew that the material 7)... <0 ot 
enquiry is, whether the husband died seized: if he did, that Shober vs. 
is decisive of the wife’s right. Nor is it true that the wife i ae 
gets her dower necessarily through the heir. She claims 


paramount the heir. It is true, indeed, that she cannot 
33 
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Dec. 1839 enter until assignment made; and that in point of tenure, for 


Norwood (Udal reasons, she holds of the heir or of the person in whom 
v _ is the reversion of the land assigned for dower. But, in point 


Marrow of title, her estate does not arise or take effect out of the own- 


—____-_ ership of the heir or other person making the assignment, 
For feudal but is considered a continuation of that of the husband; and 


reasons, a 


widowholds although between the death of the husband and the assign- 


her dower 


of the heir Ment of dower, a seizin of the heir or another person inter- 


tng venes, yet upon the assignment she is in by relation from the 


whom isthe death of the husband; for “the law adjudgeth no mesne sei- 
reversion OF . . . . 

the land as-Sin between the husband and wife.” Perkins s. 424. Co. Lit. 
signed for 941, She does not require the assistauce of the heir, but 


dower. But 
in point of brings her action against any person who has the freehold, 
iile her es- = 


tate iseon- Whether that be the heir or any other. Co. Lit. 38. She 
sdered’** may sue a disseisor, abator or intruder; and hence those per- 


derived 
—— sons, although having the freehold by wrong, may assign her 
tion of, that dower, and thereby bind those who have the right. Co. Lit. 


of the hus 


Land: and 399, 357,b. That this must be so is evident, when it is re- 
although collected that at common law, the wife was entitled to dow- 


between the 
deah of heer, jn all land of which her husband was seized at any time 


husband . . 
the assign- during the coverture; and that his conveyance did not defeat 


ment of her right. Consequently, she was entitled when the heir 


dower, a 
feisin of the had nothing in the Jand; and therefore, she was obliged to as- 
heir or oO 7 


anotherper-Sert the right for herself. It is true, that is not so in this 
son mie’, State, except in cases of conveyances in fraud, or devises in 


venes, yet 
uponthe a nrejudice, of the wife; because dower is only of land of 
signment, , 


she isin by which the husband died seised; and if he was seised for the 


— purpose of dower, he was also for that of descent. Still, the 


one ea laches of the heir cannot hurt the widow—but she may re- 
a, against him who has the freehold, whether derived or 
vot re,w're USUFped from the heir. Ifthe husband had made a voidable 
the assist “alienation, and had not avoided it during his life, there 


ance of the 


heirs at would be no title of dower, because he had not the seisin at 
iorae, bisdeath. But if the deed be void, the seisin remained in 


xainst any the husband, and the right of dower attached thereto. Ma- 
hasthetree-chel v, Clarke, 2 Ld. Ray. 778, Salk. 619. 11 Mod. 19. 


ther that be Blitheman v. Blitheman, Cro. Eliz. 279. 
the heir or {four opinion were different on the point that has been 


any other. 2 ‘ 
png considered, we should yet hold that deed not to be a bar in 
wie a dissci~ 


sor, abator this action, because it is not competent to the defendant, on 
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this issue, to shew a title out of the plaintiff’s husband and Dec. 183) 


in a third person. - It is so settled in New York. Hitchcock pont 
v. Carpenter, 9 John. Rep. 344. Hitchcock v. Harringion, 
6 John. Rep. 290. Collins v. Torry, 7 John. Rep. 278. It Marrow 

must follow as one of the numerous examples of the rule long na wall 
established in this Court, that where both parties claim under or intruder, 


; ' 1 he 
the same person, the title of that person is not to be disputed those per- 


between them, unless one of them can shew a better title in oe 


himself. Love v. Gates and Single, at the present term, freehold by 
wrong, may 


That the defendant did not shew in this case; for the release assigu her 


dower, and 


from Duty to the defendant was subsequent to this suit, and therebybind 
also to the defendant’s plea. Had the widow continued in — — 
possession, and had been sued in ejectment by the present de- right. 
fendant, she could not have set up a title in Duty, to defeat ra hus. 
the subsequent deed under which Marrow claims, but would 4 make 


a voidable 


have been bound by the estoppel which bound the husband. alienation, 
Buffalow v. Newsom, 1 Dev. Rep. 208. Estoppels being avoid it. rd 
mutual, the defendant must also be precluded from setting 1)'8 his lites 


up that title against the widow; and as the defendant did not po 7 tng 





plead that deed, the plaintiff could not reply the estoppel, and steno J 
so may avail herself of it on the evidence. meet 


The deed to Duty being thus out of the plaintiff’s way, ~ pee 


the case depends upon the sufficiency of the objections ap- nouets, Gis 


plicable to the deed of February, 1836. mained im 
ae . the t 
One of these objections is, that as the deed was not regis- ad gt 
the right 


tered until after the husband died, it Jeft the seisin in him at duvet 
his death, and thereto the title of dower attached. But, it — 
has been established doctrine from an early period, that by 

lati in and sale af he ye 
relation, a bargain and sale after enrolment, operates as wel both parties 
for the advantage and disadvantage of the wife, as of the ¢!sim under 


. ‘ the same 

husband and his heir. Thus, if a bargain and sale be made person. the 
j . ° title ‘ 

to a man, and he dies, and then the deed is enrolled, his wife person = 
ought to be endowed; for the fee is in the bargainee by rela- °° ‘© be 


disputed 


tion, and all the consequences of a seisin in fee from the date between 
. em, - 
of the deed must follow. Gilb. Uses, 292. Vaughan Vv. less one ot 


them can 


Atlcins, 5 Bur. 2765. On the other hand, although the title ciew a bet- 
of dower arose to the plaintiff upon the death of her husband, \<" “t'e in 


yet by the subsequent registration of the deed, it became in ai 
. ° ° ° ° ° : . aeet 
its legal operation, an alienation in his life-time, and therefore . sented 
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by a hus- 
band but 
not regis- 
tered until 
after his 
death, ope- 
rates by re, 
lation trom 
the time of 
its execu- 
tion to bar 
the wife’s 
claim of 
dower. 


states this case: If A. bargain and sell his land to B. in fee, 
and then marry C. and die, and C. be endowed, and after- 
wards the deed is enrolled, the dower of the woman shall be 
taken away by relation, as was held in Baron Trevill’s case, 
22 Eliz. Touch. 226, Cro. Car. 217, 569. 

It is farther objected that, as this is a deed of trust, there 
is, by the words of the act of 1829, ch. 20, 1 Rev. Stat. ch. 
37, sec. 24, no relation back, and that the deed does not pass 
any property but from the registration. But this is only true 
in respect of creditors and purchasers; and the wife is nei- 
ther a creditor nora purchaser in our opinion. There is no 
contract between husband and wife for curtesy or dower:— 
The interest the one gets in the property of the other the 
law gives, for the encouragement of matrimony. We have 
so held in respect to the husband’s right to his wife’s chattels. 
Loganv. Simmons, 1 Dev. & Bat.13. All the old authori- 
ties say that the tenant by curtesy is in the post, that is, by 
operation of law. Co. Lit. 30, b. Note 7. ‘They are not so 
well agreed about the wife; some supposing that she is in by 
the husband, or in the per by force of the marriage agree- 
ment; and others, that she, like the husband, takes by force 
of the general law. Co. Lit. 30, b, Note 7, 239, a. 7 Rep. 73. 
Perhaps the doubt arose from the several kinds of dower; 
for those ad ostium ecclesia and ex assensu patris arose 
out of an agreement of a nature similar for that for joint- 
ure in modern times. But it is difficult to distinguish dower 
at the common law and curtesy as to their origin. But, how- 
ever the argument may be pursued upon the abstruse point 
of the old law, how the wife is in, technically speaking, it is 
certain that such as her estate is, the law makes it without 
any act of the husband, and even against his will. She 
claims therefore under the statute which defines her right of 
dower, and has made no contract with the husband which 
constitutes her a purchaser or a creditor. 

Another exception is to the admission of Sneed and the 
other trustee as witnesses. They were called by the de- 
fendant to prove the capacity of the bargainor, and thereby 
support the deed under which they acted, and have claimed 
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and retained a commission. We do not perceive any inter- Dec. 1839 
est of those persons in this suit; although they probably har- pean 


bour a strong bias on the point to which they testify. ‘They 
are not to have a commission on what may be recovered in 
this suit; but they have already acted and been paid, and 
have conveyed without covenants or responsibility. ‘They 
have therefore no interest in the cause; nor can the verdict 
and judgment be given in evidence for them; and those are 
now the tests of competency. It is said, they may be com- 
pelled to refund the money now in their hands, if Marrow 
loses the land by reason of the invalidity of the deed. Itis 
not certain they would be obliged to refund in the event sup- 
posed. Butif it be admitted, still this verdict would not be 
evidence against them of the want of capacity in their bar- 
gainor, but it would be necessary to establish the fact by oth- 
er proof. Our opinion therefore is, that those were compe- 
tent witnesses. 

Upon the remaining point, we must say, that it seems to 
us, the evidence offered of the bargainor’s declarations, con- 
nected with his conduct, the next day, was relevant and pro- 
per. When the enquiry is whether a particular malady, 
mental or corporeal, existed at a particular time, its existence 
previously and just up to the period, and its existence also 
just afterwards, furnished together, the strongest presumption 
that the disease was seated in the system at the given period. 
It is the practice, on every circuit, to give such evidence in ac- 
tions on warranties of soundness. It cannot, then, be denied 
that the plaintiff might prove her husband’s defect of intel- 
lect the next day after he made the deed. The only ques- 
tion is, as to the mode of proof. We think the proper mode 
must be by shewing such facts as are ordinarily regarded as 
indicia of asound or of a-disordered or decayed reason.— 
These are, the appearance, the deportment, the conversation 
and the acts of the person. It would have been more satis- 
factory, if the exception had set forth the particular language 
and conduct of the husband which it was proposed to prove. 
For, certainly, he might say and domany things that would 
not be competent. If he said, that he had no recollection 
of making the deed, that he was drunk and had been imposed 
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Dec. 1839 on, or the like, we should think that his Honor properly ex- 
cient cluded evidence of the declarations; for, if admitted, that 
v. would be to impeach a deed by subsequent declarations, as 
—— importing truth in themselves, instead of laying before the 
‘jury the conversations of the person upon subjects generally, 
and not on this particular transaction only, as denoting not 
imposition merely, but, with other things, as denoting a want 

of understanding to make a bargain. From the nature of 

the investigation before the jury, any wild, incoherent or ir- 
rational opinions, narrations, imaginations or contracts, or 

the acts or behaviour of the party, generally, must of neces- 

sity be considered. But only such can be heard as indicate 

that at the time of making them, the person was insane, and 

not those which purport to be assertions of the person that 

he was not sane at the time of doing a certain act. It is 
true, even madness is sometimes simulated, and many a com- 

mon man may be unable to detect the imposition. But it is 

not more difficult to do so after the transaction than at or be- 

fore it; and at each period the judgment is formed upon the 
same species of evidence. From the risk of deception by 

the person whose interest it may be to stultify himself, and 
from the inability of many men to appreciate properly what 
passes before them, as evidence of sanity or insanity, the ev- 
idence of the kind we are speaking of may frequently be en- 
titled to but little weight. Perhaps, that might have been 

the case here; for, from the nature of this person’s ease, the 
evidence of his state next day would have but faintly re- 
flected back on his condition at the execution of the deed, un- 

less the evidence related to corresponding hours of each day, 

and unless the quantum of stimulus and the period of tak- 

ing it, should also turn out to be alike on both days. But 

the weight must necessarily be estimated by the jury. We 

do not think that such evidence is so entirely without weight, 

or so suspicious, that none ought to be heard. On the contra- 

ry, if a witness was, for example, with the person all the se- 
cond day, and described his treatment to be such as ought to 

have roused his dormant faculties on that day, if it did on that 
previous, and yet should be believed when he stated that it 

had no such effect, but that the party was throughout lethar- 
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gic, stupid or delirious; it could not be denied, that either the Dec. 1839 

veracity or the judgment of those who testified to his state ‘aon 

when he made the deed, would be materially discredited. v. 
Against this we are not aware of any thing, unless it be —— 

the case of the State v. Scott, 1 Hawks, 24. We own that . 

our minds are not satisfied with the reasoning in the opinion; 

and indeed we are not certain that it is correctly understood 

by us. But this may be distinguished from that case; and 

therefore in coming to the decision we have, we do not over- 

rule Scotts case. In the first place, although the exception 

there stated, that the prisoner offered his declarations “in 

connexion with his conduct,” yet Judge HenpDERsoN’s 0- 

pinion clearly treats the question as if it concerned declara- 

tions by themselves; which he said a majority of the Court 

thought were not evidence unless they accompanied acts, 

though his inclination was the other way. Perhaps, there- 

fore, the decision may be attributed to the Courts’ not advert- 

ing to the circumstance that evidence of conduct as well as 

of words was offered. But there is another difference be- 

tween the cases, ‘There, no ground was laid for any suspi- 

cion of previous insanity; so that the subsequent exhibition 

of it for but aday, might have been rejected upon a presump- 

tion that it must be simulated. Here, the object is to shew 

that the samo marks of an enfeebled mind existed afterwards 

as unquestionably had, durirg portions at least of each day, 

for a considerable period before the excution of the deed.— 

We think that such evidence must be received, because evi- 

dence of that description is al] that the nature of the case ad. 

mits of; and therefore that the judgment must be reversed and 

another trial had. 


Per Curiam. Judgment reversed. 
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When several executions, issuing from different competent Courts, are 
in the hands of different officers, then, to prevent conflicts, if the officer 
holding the junior execution seises property by virtue of it, the proper- 
ty so seised is not subject to the execution in the hands of the other 
officer, although first tested; and consequently a purchaser under the 
junior execution is, in such case, protected against the execution of a 
prior teste. 

A justice’s judgment apparently regular, cannot be collaterally impeach- 
ed by evidence that the constable by whom the warrant purported to 
have been executed, was a man of general bad character, and not to be 
trusted in any thing he might say or do, or by any other parol evidenee 
to show that the warrant had not in fact been served. It is a judicial 
proceeding which is conclusive, unless upon some other proceeding di- 
rectly to avoid it. 


T rover for a horse, tried at Warren, on the last circuit, 
before his honor Judge SaunpErs. 

The plaintiff, who was the Sheriff of Warren county, 
claimed title to the horse by virtue of a levy, under three fi. 
fa’s. in his hands against one Thomas H. Christmas, whose 
property the horse then was. ‘Two of these fi. fas. purport- 
ed to be issued by the Clerk of Warren County Court, the 
23rd of January, 1839, and were endorsed by the sheriff “ to 
hand the 23rd of Jan’y. 1839.” The other purported to be 
issued the day following, and was endorsed “to hand” on 
that day; and all were levied upon Christmas’s property, in- 
cluding the horse in question. Thtse executions were all 
tested of the November term, 1838, of Warren County Court, 
and were returnable to the ensuing February term, 1839. 
The plaintiff offered evidence of the delivery of the fi. fas. to 
him by the Clerk, and of his levying upon the horse either 
on the 23rd or 24th of January. The defendant claimed the 
horse as a pugchaser at a constable’s sale; and offered in evi- 
denee a wartfht _ against Christmas, dated the 22nd of Janua- 
ry, 1839, and a judgment and execution thereon, dated the 


. 23rd of January, 1839, endorsed by the constable, “ levied on 
the horse” the same day. The defendant proved further, by 
the magistrate, that the warrant, judgment and execution 
were truly dated. He also proved the constable’s sale and 
his purchase of the horse, 'The plaintiff insisted that his levy 
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was in fact prior to that of the constable, and he: offered, for Dec. 1839 





the purpose of showing that the endorsement by the consta- 
ble was false, to prove that the constable was a man of bad ___sy, 
character, not to be trusted in any thing he might say or do; Judkins. 
and further, that the warrant had not been served on Christ- 

mas, and that he had no notice of it. This evidence was re- 

jected by the Court. 

His Honor charged the jury, that “ they were to enquire 
whether the sheriff in fact levied upon the horse, and when, 
(explaining to them what constituted a levy;) also, whether 
the constable in fact levied his execution, and when—that 
the endorsements made by the officers were only prima fa- 
cie evidence of those facts being true; and that they should 
find their verdict as they might be satisfied as to who made 
the first levy.” There was a verdict and judgment for the 
defendant, and the plaintiff appealed. 


Jones 


No counsel appeared for the plaintiff in this Court. 


Battle for the defendant. : 
Dantet, Judge. At commoa law, the goods of the party ,) mon 


against whom a writ of fieri facias issued, were bound from law, the 


the teste of the writ: by which is meant that the writ bound Sry 4. * 


the property as against the party himself, and all claiming &'"* 


by assignment from, or by representation under, him; so that weit of A. 
a sale by a defendant of his goods bona fide, excepting in ‘Gove toute 
market overt, did not protect them from a. fieri facias tested fom the 
before, although not issued or delivered to the sheriff until writ soasto 
after the sale. Payne v. Drewe, 4 East. 523, Cro. Eliz. Gang or “ 
174, Cro. Jac, 451, 1 Sid. 271. Subject to the foregoing re- Ss8"'"s 

strictions, the property of the goods is not altered, but contin- sna 

ues in'the defendant till the execution is executed. Lowthel to this ro. 
v. Tomkins, 2 Eq. Cas. Abr. 381. Payne v. Drewe, 4 East. oie... 
540. If, therefore, the property is levied on and sold under ty of the 

a junior execution, the vendee gets a good title; and the party altered, but 
having the first execution, cannot seize them by virtue of his (eutnues in 
writ first tested; Smallcomb v. Buckingham,1 Ld. Ray’d. ant till the 
252, 1 Salk. 320, Comyns 35; if he eould, no person would —, 
bid at sheriff’s sales. The party who has the execution of jr jerefore 
the first test, may have his remedy against the sheriff, whose Pe 
duty it was to execute that — first, which was first tested. on and sold 
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Dec. 1839 If the sheriff has only levied under the younger execution, 


ee” and before the sale an elder execution in point of teste comes 
v. to his hands, he may, and ought, to apply the property to the 


Judkins. satisfaction of the execution bearing the first teste. Green 
under a ju- V- Johnston, 2 Hawks 309, Jones v. Atherton, 7 Taunt. 56. 


tion, the + Le above remarks apply to the case where several execu- 


gone | gets tions of different dates come to the hands of one officer. But 


tle. and the When several executions, issuing from different competent 
hav. , - pe 

Pie ihe ret COUTtS, are in the hands of different officers, (as in the case 
execution before us,) then, to prevent conflicts, if the officer holding the 


cannot seize, i" : ‘ . 

them oy junior execution seizes property by virtue of it, the property 
‘si first 80 Seized is not subject to the execution in the hands of the 
tested. other officer, although first tested. Lord ELLENBoRovGH, 


The party in delivering the opinion of the Court in Payne v. Drewe, 


however, 


who has. held that where there are several authorities equally compe- 
the exeev-_ tent to bind the goods of a party, when executed by the prop- 


tion of the 


ao ‘ste, er Officer, that they shall be considered as effectually and for 


his remedy all purposes bound by the authority which first actually at- 
agai “© taches upon them in point of execution, and under which an 


whose duty execution shall be first executed. We think, that a levy at- 
ecute that taches upon the goods in point of execution. The jury, un- 
vith wt, der the charge of the Court upon that point, found that the 
first tested. constable made the first levy. We are of the opinion that 


If the sher- the sale by him gave the purchaser a good title. 
iff has only When we say that the property of the goods, notwithstand- 
der the ing the ¢este of the execution, is not altered, but remains in 


younger ° 
execution, the defendant until the execution executed, we are not to be 


bef re . . 
aint ia. understoodas saying that the sheriff, after he has made a levy, 
er exeeu- lias not such a special property in the goods as will enable 


tion in point : , > 

of teste us him to maintain tresspass or trover against any person who 
t . ° . 

hands, he May take them out of his possession: for he may, as he is an- 


wo Ban . swerable to the plaintiff to the value of the goods. Wilbra- 
apply the ham v. Snow, 2 Saund. 47. Watson on Sheriff’s 191. 


the satisfxe- We are of the opinion that the judgment on the warrant 


i h ‘ Re . 
yon ‘ against Christmas, could not be collaterally impeached by 





bearing the evidence that the constable was a man of general bad char- 
acter, or any other parol evidence. It is a judicial proceed- 
ing which is conclusive, unless upon some other proceeding 
directly to avoid it. 


Per CurIAM. Judgment affirmed. 


first teste. 
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THE GOVERNOR to the use of GREEN R. LEISNER vs. JOHN 
LEE et al. 


Where claims are put into the hands of a constable for collection, during 
one official year, and remain in his hands uncollected during the suc- 
ceeding year for which he is re-appointed, a failure to collect during 
the latter, is a breach of his official bond for that year, for which a re- 
covery may be had against him and his sureties, though he may have 
committed a breach in the preceding year, for which the party injured 
might have sued him and his sureties for that year. 


This was an action of Dest, upon a bond executed by 
the defendant Lee, as constable, and by the other defendants 
as his sureties, in January, 1833. The breach assigned was, 
a failure by the officer to collect a note on one Kinion, for 
about $57, and another note on one Casey, for about $39.— 
The defendants pleaded conditions performed and not bro- 
ken; and on the trial at Buncombe, on the last circuit, be- 
fore his Honor Judge Pearson, it was in evidence, that Lee 
acted as a constable for the year 1832, and was re-appointed 
in January, 1833, and also acted for that year; that on the 
13th of July, 1832, Leisner placed the two notes above men- 
tioned in his hands for collection. It was admitted that Kin- 
ion and Casey were solvent during the whole time, and that 
Lee had neglected and failed to collect the money, except 
about $8, which he coliected and paid over to Leisner in the 
fall of 1833, soon after which he left the county. The de- 
fendants, who were the sureties upon the bond of 1833, in- 
sisted that they were not liable, and that the action should 
have been bronght on the bond of 1832: but his Honor held 
that if the money was not collected in 1832, and the notes 
were in Lee’s hands after his appointment in January, 1833, 
the sureties for 1833 were liable for his failing to collect.— 
Under this charge of his Honor, the plaintiff had a verdict 
for the balance of the notes and interest; atid judgment being 
given thereon, the defendants appealed. 


No counsel appeared for either party in this court. 


Gaston, Judge. We see no cause to doubt the correct- 
ness of the opinion expressed by the Judge on the trial.— 
The sureties of the constable for the year 1833, were liable 
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for any breach of his official duty committed during that 
year. If the notes put into his hands for collection before 
were afterwards and during that year still with him for col- 
lection, a culpable neglect then to collect them was a breach 
of duty, whether preceding breaches had or had not been 
committed. If preceding breaches had been committed, the 
person injured might have prosecuted the parties liable there- 
for, if he chose. But there was no obligation on him to do 
so. If the debtors had, before the year 1833, become insol- 
vent, this would have been a proper matter of defetce for 
the sureties on the bond of 1833. Of the advantage of this 
defence they have not been deprived. The case, indeed, neg- 
atives the existence of it; for it states that the debtors remain- 
ed solvent during that year, and in the Fall of the year, a 
part was collected from them by the constable which was 
properly deducted by the jury in their estimate of damages. 


Per Curiam. Judgment affirmed. 


JOHN LINN ws. JOHN McCLELLAND. 


A previous suit for the same cause of action in which the plaintiff has 
been nonsuited, is both a notice and a demand of his claim. 

It is not necessary, to enable one co-surety te have contribution from an- 
other, that the former should pay the debt under the compulsion of a 
suit. 

it seems that a surety who has paid the debt of his principal, upon the de- 
fault of the latter, may recover of his co-surety, though the principal 
was solvent when the surety paid the money; provided the principal 
subsequently became insolvent before the surety received payment, or 
had a reasonable time to prosecute a suit against him to judgment.— 
Such surety certainly may recover where the insolvency of the princi- 
pal existed from the day the money was paid to that on which the suit 
was brought against the co-surety. 


This was an action of Assumpsit, brought by the plain- 
tiff, to recover one half of a certain sum of money which he 
alleged that he had paid as a co-security with the defendant, 
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for one Samuel Jones. Upon the trial, at Davie, on the last Dee. 1839 
circuit, before his honor Judge Dick, it appeared that in No- jinn 


vember, 1832, Samuel Jones, as principal, and the plaintiff 
and defendant, as his sureties, executed a note for $427, pay- 
able on the 6th of February, 1833, to William H. Horah, 
Cashier of the State Bank of North Carolina; that the note 
was not discharged at maturity; and in the spring of 1833, 
was placed in the hands of Richard H. Alexander, an attor- 
ney, for collection; and that the plaintiff paid off the note to 
Mr. Alexander without suit. It appeared further that the 
plaintiff brought an action of assumpsit against the defend- 
ant to recover one half of the amount so paid by him, and 
that after the suit had been put to issue, and pended for some 
time, the plaintiff suffered a nonsuit, and afterwards, within 
twelve months, brought this suit. The defendant contended 
that the plaintiff was not entitled to recover, Ist, because he 
had not been compelled to pay the note under a judgment 
and execution, but had paid it voluntarily and without a re- 
covery had against him. 

2ndly. Because he had not given the defendant notice that 
he had discharged the said debt, before this action was 
brought. 

3rdly. Because Samuel Jones, the principal, was not insol- 
vent at the time when the plaintiff paid off the note. 

His Honor charged the jury, that before the plaintiff could 
recover, he must prove to their satisfaction that Samuel Jones, 
the principal, was insolvent at the time when the plaintiff 
discharged the note, and that he remained insolvent up to the 
time at which this action was commenced; and that the plain- 
tiff had given notice to the defendant that he had paid the 
debt of their principal; and that if they were satisfied of 
these facts, it was not necessary for the plaintiff to shew, in 
order to entitle him to recover of the defendant, his co-sure- 
ty, that he had paid the money upon a suit brought and re- 
covery had against him; for that as soon as he ascertained 
that his principal was insolvent, he had a right to pay the 
debt without suit, and go against his co-surety for contribu- 
tion. His Honor instructed the jury further, that the former 
suit brought by the plaintiff for the same cause of action, was 


eClel- 
land 
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Dec. 1839 sufficient notice to the defendant. There was a verdict and 


Lion 


v. 
McClel- 


land 


judgment for the plaintiff, and the defendant appealed. 


D. F. Caldwell for the defendant. 
No counsel appeared for the plaintiff in this Court. 


Rurrin, Chief Justice. The judgment ought not, we 
think, to be reversed for any of the causes set forth in the 
exceptions, 

A previous suit for the same cause of action is, undoubted- 
ly, both a notice and a demand of the plaintiff’s claim. 

Although the statute uses the term “ compelled,” yet in our 
opinion, it is not necessary, to enable one co-surety to have 
contribution from another, that the former should pay the 
debt under the compulsion of a judgment and execution. 
The word is rendered appropriate by the known repugnance 
of a surety to pay the debt of his principal, if it can be avoid- 
ed. ‘Therefore he may be said to be compelled by his con- 
tract and the default of his principal. The Legislature could 
not have meant to require a litigation so needless; for it is to 
be remembered that the insolvency of the principal is pre- 


. supposed, and indeed, the objection does not even require 


that he should be sued, but only the surety. 

When the principal makes default, the surety is not oblig- 
ed to incur the expense of a suit, but may, of his own accord, 
do that to which he might be coerced by action; and if he 
cannot obtain indemnity from the principal by reason of his 
insolvency, he may justly and legally claim contribution from 
one who assumed jointly with him the responsibility of sure- 
tiship. 

The defendant has no reason to complain of the instruc- 
tions as to the period at which the insolvency must have a- 
risen, and during which it must continue, in order to give 
the action between the sureties. We indeed, are not aware 
of any authority or reason why the action will not lie, al- 
though the principal was solvent when the surety paid the 
money; provided he subsequently became insolvent before — 
the surety received payment, or had a reasonable time to 
prosecute a suit against him to judgment. The object of 
the act was to do away the necessity of going into a Court of 
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Equity, and therefore whenever the facts occur which con- 


stitute the merits of the case of that party who paid the mo- 


ney, the legal jurisdiction for his relief also arises. In this 
case, however, the insolvency existed from the day the sure- 
ty paid the debt to that on which he brought suit; which 
must certainly be sufficient. 


Per Curiam. Judgment affirmed. 


THE GOVERNOR to the use of WILLIAM LANNING vs. NA- 
THANIEL HARRISON, 


Upon a schedyle filed by one taken under a ca sa, and desirous to avail 
himself of the benefit of the act for the relief of insolvent debtors, it 
is not competent for the court to order, nor for the clerk to issue a writ 
to the sheriff commanding him to sell the schedaled property, or sa 
much thereof, as will satisfy the plaintiff’s debt and costs, and have 
the same ready at the next term, to render ‘to the court, or to the par- 
ties entitled to receive the same;”’ and it is consequently no breach of 
the sheriff’s bond for him to fail or neglect executing such writ. ° 

The property and debts contained in such schedule vest in the sheriff, as 
assignee to sell, collect, and pay into court for the benefit of all the 
creditors; and the proper course to enforce the performance of the sher- 
iff’s duties in relation thereto, is to have arule of court on the sheriff 
to sell the property and collect the debts so assigned, and bring the 
money into court, and to attach him for a contempt, if the rule be not 
complied with. 

A breach assigned “for a general misfeasauce in office” in a suit on a 
sheriff ’s bond, is too general and broad, and the court will not permit 
any evidence to be given upon it. 


This was an action of Dest upon the bond given by the 
defendant, as Sheriff of the County of Buncombe. The bond 
was in the usual form, and the breaches thereof assigned by 
the plaintiff were: First, that the sheriff had collected and 
failed to pay over the amount of a judgment in favour of the 
plaintiff against ore Thomas E. Justice, by the sale of prop- 
erty surrendered in a schedule filed by said Justice, after he 
had been arrested on aca sa. Secondly, that the sheriff neg- 
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Dec. 1839 lected and refused to make the plaintiff’s judgment out of the 


The Gov- 


ernor 
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Harrison. 


property surrendered by the said Justice, and to account for 
it. Thirdly, “for a general misfeasance in office.” 

Upon the trial, at Buncombe, on the fall circuit of 1838, 
before his honor Judge Dicx, the case was as follows: The 
plaintiff had obtained a judgment in the County Court of 
Buncombe against Thomas E. Justice, and issued a ca. sa. 
returnable to July term, 1833. The sheriff arrested Justice 
on the 22nd of May, 1833, and took bond and security under 
the insolvent debtor’s act, for his appearance at the said July 
term, 1833. On the 19th of June ensuing his arrest, Justice 
filed in the clerk’s office a schedule of all his property; and 
at the following term, in July, 1833, swore to the truth of the 
schedule, took the insolvent’s oath, and was discharged un- 
der the act for the relief of insolvent debtors. But after Jus- 
tice had filed his schedule in the clerk’s office, the deputy 
sheriff and a constable levied divers executions, issued by a 
justice of the peace against him, upon the property mention- 
ed in the said schedule. A writ issued from July term, 1833, 
directed to the sheriff, which, after reciting that a schedule 
had been made by Justice, in consequence of a ca. sa. issued 
against him by Lanning, for the sum of $74:58 cents debt, and 
35 cents cost, returnable to July term, 1838, and reciting the 
property contained in the schedule, concluded in these words: 

“ You are commanded to sell the same according to law, 
or so much thereof as will make a sum sufficient to satisfy 
the foregoing several sums of money, and other endorsed 
cost and your fees for so doing; and the monies so had, have 
you before our next Court of Pleas and Quarter Sessions on 
the fourth Monday in August next, then and there to render 
the same to the said Court, or to the parties entitled to receive 
the same.” 

The sheriff, by his said deputy, sold the scheduled prop- 
erty; and among the rest the equity of redemption in a slave 
which Justice had before mortgaged. But, instead of bring- 
ing the money into Court, he paid it over to the owners of 
the executions aforesaid, which had been issued by a justice 
of the peace; and for costs. His Honor charged the jury that 
the plaintiff was entitled to recover, on the first breach as- 
signed, the money raised by the sale of the equitable interest 
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of the slave held in mortgage. He said that the officers who Dee. 1839 


held the justice’s execution could not levy on the equity of 
redemption in personal property. The plaintiff, under this~ 





charge, had a verdict and judgment for the full amount of Harrison. 


his demand, and the defendant appealed. 
No counsel appeared for either party in this Court. 


Daniet, Judge, after stating the case as above, proceeded 
as follows: When a debtoris in custody, or who is arrested 
on a ca. sa. wishes to have the benefit of the insolvent act, 
he shall, for the benefit of his creditors, file a schedule of his 
property with the Clerk of the Court, at least ten days before 
the sitting of the Court at which he proposes to avail himself 
of the benefit. 1 Rev. Stat. ch. 58, sec. 12. All the proper- 
ty and debts contained in such schedule shall vest in the 
sheriff of the county where such schedule shall be filed. 
The sheriff shall sell the property and collect the debts, and 
upon oath pay the same into Court where the schedule was 
filed, to be distributed. Sec. 14. The sheriff thus becomes 
the legal assignee of all the property, debts and effects of the 
insolvent, for the purpose of collection and paying into Court. 
[t is unnecessary now to enquire whether, when the insolv- 
ent is discharged, the sheriff’s title as assignee begins upon, 
and relates back to, the day when the insolvent filed his 
schedule in the clerk’s office. When the funds are collect- 
ed by the sheriff and paid into Court, the Court shall appoint 
two commissioners to examine the claims of all and singular 
the creditors, as well those at whose suit the insolvent was 
committed as of all others. And they shall make distribu- 
tion among each and every of the creditors who shall prove 
their debts, in proportion to their respective demands. And 
the clerk shall pay such monies into the hands of the two 
commissioners, for the purposes aforesaid; sec. 15. Thus it 
appears that an adjudication or order that the sheriff should 
sell the property in the schedule to satisfy the plaintiff’s de- 
mand, would have been in direct hostility to the law—for the 
plaintiff had no other interest in that property than such as 
was common to all the creditors of the insolvent. No such 
adjudication was made—and the writ issued by the clerk to 

35 
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ec. 1839 enforce such supposed adjudication, was wholly without au- 
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thority, We are at a loss, therefore, to see how it was pos- 
sible to maintain either ofthe two breaches assigned, either 
that the sheriff had collected a judgment of the plaintiff, or 
had neglected to collect such a judgment. The true course 
of proceeding would have been to have a rule of Court on 
the sheriff to sell the property so assigned, and bring the mo- 
ney into Court, and to attach him, if the rule were not com- 
plied with. 

As to the breach assigned, in such general and broad terms, 
as the third breach in this case is, the Court could not re- 
ceive any evidence. 'The defendant could not know how to 
defend himself. However, the charge of the Judge was ap- 
plicable only to the first breach assigned. For the reasons 
given, we think it was erroneous, and therefore that the judg- 
ment must be reversed and a new trial awarded. 


Per Curiam. Judgment reversed. 
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JOSEPH BETTS ws. ALBERT FRANKLIN. 


A writ of certiorari ought not to be allowed to enable a person to take 
advantage of a matter occurring subsequently to the first trial, much 
less to create a defence by some act to be done posterior to issuing the 
writ of certiorari. Hence where the parties to a ca. sa. bond, condi- 
tioned to appear in the County Court to take the benefit of the act for 

* the relief of insolvent debtors, were called, and failing to appear, judg- 
ment was entered against them and their sureties, i¢ was held that the 
sureties were not, upon the allegaticn of having been prevented by the 
fraud of the plaintiff’s agent from making a surrender of their princi- 
pals in discharge of themselves, entitled to the writ of certiorari to 
enable them to make it in the Superior Court. 

The fraud, in such case, may perhaps authorise the court in which the 
jedgment was given, to afford relief. At all events, itis the proper 
subject of jurisdiction of that court, which considers things done that 
might and ought to have been done. The relief is on the équity, and 

not the law side of the court. 


At the November Term, 1837, of Wake County Court, 
Albert Franklin and William Mainor were called out upon 
a bond which they had executed, conditioned for their ap- 
pearance at that term, to take the benefit of the act for the 
relief of insolvent debtors, and failing to appear, a judgment 
was entered up against them and their sureties, Abel Mainor 
and Green C. Franklin, for the amount of the debt'and costs; 
and thereupon an execution issued against them which was 
returned to the ensuing term in February, 1838, endorsed by 
the sheriff with a levy upon the lands of Albert and Green 
C. Franklin; and upon the said return, a writ of venditioni 
exponas was issued to the sheriff, commanding him to sell 
the said lands. In the ensuing May, before the return of the 
said writ, Green C. Franklin applied to one of the Judges of 
the Superior Courts for writs of certiorari and supersedeas, 
upon the allegations stated in his petition, that William Mai- 
nor, one of the defendants in the ca. sa. bond, was confined 
in the jail of Wake County, during the whole of the term at 
which he was called out, and that Albert Franklin, the other 
defendant in said bond, attended court during the whole of 
said term; that the sureties intended to surrender them in 
court in discharge of themselves, ard would have done so, 
but for the reason that they were told by the constable who 
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Dec. 1839 took the bond, that they were discharged, by the fact of one 
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~ of their principals being confined in jail, and the other be- 


ing in attendance on the court; that the sureties had been 
deceived by the constable, who was the agent of the plain- 
tiff, and that they would be great sufferers, unless they could 
have an opportunity of surrendering their said principals in 
discharge of themselves. Upon this application, the Judge 
granted the writs as prayed for; and at the Fal] Term, 1838, 
of the Superior Court for Wake county, it was, on motion, 
ordered that this cause should be placed on the trial docket, 
and stand for trial at the next term; and thereupon the de- 
fendants, Green C. Franklin and Abel Mainor, brought into 
court the bodies of Albert Franklin and William Mainor, 
and surrendered them in open court, in discharge of them- 
selves as sureties or bail in the ca. sa. bond given in said 
case; and they were prayed into the custody of the sheriff 
by the plaintiff. At the ensuing Term, to wit, Spring Term, 
1839, of said court, the defendants, Green C. Frenklin and 
Abel Mainor. plead a surrender of their said principals, in dis- 
charge of themselves as bail, and that the surrender was 
made at the preceding Term; to which plea the plaintiff de- 
murred. His Honor Judge Battey sustained the demur- 
rer, and gave a judgment for the plaintiff, from which the 
defendants appealed. 


No counsel appeared for -the defendants in this court. 
Badger for the plaintiff. 


Rurrtin, Chief Justice. This is not a proceeding to re- 
verse the judgment of the County Court, for any error of the 
Court. Upon the face of the record every thing was pro- 
perly done. The parties were called, and failed to appesr, 
and the judgment on the bond followed of course. ‘The 
grievance is, that the creditors deceived or surprised the sure- 
lies so as to prevent them from producing the principals in 
dischare of themselves. We believe the writ of certiorari 
has not hitherto been used in a case like this; and we cannot 
approve of this novel application of the remedy. 

Besides correcting errors of law of inferior tribunals in ca- 
ses in which a writ of error will not lie, a certiorari has 
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been allowed as a substitute for an appeal of which a party Dec. 1839 
has been deprived, or which was lost by accident or surprise. Sen 
The effect of it is to set aside the former judgment, or ver- _v. 
dict and judgment, and order a new trial in the Superior Franklin. 
Court. But it is manifest that the trial in the Superior Court 

ought to involve the same questions of fact only, which were 

made or might have been made in the inferior Court; and 

that the writ ought not to be allowed to enable a person to 

take advantage of matter occurring subsequent to the first 

trial, much less to create a defence by some act to be done 
posterior to issuing the writ of certiorari. It is true, a certi- A pF ay ot 
orari has been allowed, and properly, where the judgment in properly al- 
the County Court was by default; and upon it, the judgment (yee ihe 
has been set aside, and the defendant allowed to plead. Bate County 
that can never be done, unless the party shew two things; Court was 
first, an excuse for the laches in not pleading; and secondly, p Preven 9 
a good defence. Now the enquiry is, to what time that de- el 
fence must refer? It is obvious, that it must have existed at been set a- 
the time the defendant was called on to plead in the original fo" y3n4y. 


suit; since his claim to this remedy is, that he was prevented — 


o plead.— 
from then pleading it, and that he ought, therefore, to be per- But that 
can never 
mitted now to do so as of apt time. be doun, 
unless the 


The case before us is entirely different. The applicant party shew 
does not allege a surrender of the principals; but on the con- ae 
trary, admits that there was not. There was, therefore, no cuse for the 


h 
defence at law or legal bar at the time judgment was aaa a 


rendered in the County Court. He says he would have made i"ss and se- 


condly, a 
the surrender, if the other party had not induced him to be- ae a 

tence exist- 
lieve it was not necessary. ‘I'hat fraud is, as a plea in the ing at the 


Superior Court, no bar to the creditor’s demand on the bond. je eught to 


There was no attempt in this case to place it on the record as '*¥¢ Plead. 
the defence. On the contrary, the sureties came forward to 
make, in the Superior Court, an original surrender of the 
principals, and insist on that as the bar. Now, that could 
not have been a defence in the County Court, as it arose 
since the judgment there; and therefore the certiorari ought 
not to have been granted merely to enable the applicant to 
make and bring forward that matter. The truth is, that the 
whole ground of the application is, that the party was sur- 
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Dec. 1839 prised out of a defence he might have made in the County 


Betts 


v 
Franklin. 


~ Court; which defence, from its nature, is entirely gone at law, 


because it was not there made. That surprise may perhaps 
authorise the Court in which the judgment was given to af- 
ford relief. At all events, it is the proper subject of jurisdic- 
tion of that Court, which considers things done that might 
and ought to have been done. The relief is on the equity, 
and not the law, side of the Court. 

The party, upon his own shewing, was therefore not enti- 
tled to a certiorori; but it issued improvidently, and ought, 
for that reason, to have been dismissed. That direction must 
accordingly be given to the Superior Court, with the further 
one, to issue a procedendo to the County Court, that execu- 
tion may issue on the judgment there. This will of course 
not interfere with the appropriate judgment in the Superior 
Court on the bond, if any, given for the prosecution of the 
certiorari. ‘The appellants must pay the costs in this Court. 


Per Curiam. Certiorari to be dismissed. 


BENJAMIN H. CHARLES, Adm’r. of THOMAS MORRIS vs. 
AARON ELLIOTT. 


The gist of the action of detinue is the wrongful detainer at the date of 
the writ, and not the original taking of the chattel. It is generally, 
therefore, incumbent on the plaintiff in this action, to shew an actual 
possession or a general controlling power over the chattel by the de- 
fendant, at the date of the writ. And if the defendant had not the ac- 
tual possession at the time when the writ was sued out, it cannot be 
said that the defendant is in Jaw liable to the action, but only that he 
is liable if, upon the evidence, the jury should infer that he had a gen- 
eral controlling power over the possession at that time. 


This was an action of DeTinvur, brought to recover a 
slave, by the name of Rippon, and tried at Pasquotank, on 
the last circuit, before his Honor Judge Nasu, upon the pleas 
of non detinet and the Statute of Limitations. 
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The plaintiff shewed, that in January, 1839, he demand- Dee. 183) 
ed the slave of the defendant, who refused to deliver him; Charles 
that in March following, the plaintiff administered on the 
estate of ‘Thomas Morris, (who had been dead for some 
years,) and immediately thereafter, as Morris’s administrator, 
sued out this writ. It appeared that the slave in question 
was the property of his intestate, Thomas Morris; that the 
defendant and one David White were trustees of a Quaker 
society; and that the slave had been claimed by the defend- 
ant asthe property of the society, under a deed given by 
Thomas Morris, which deed was void in law. The defend- 
dant had the possession up to February, 1839, when he sent 
the slave to White, to protect him from the attempts of the 
plaintiff to take forcible possession. White sent the slave 
out of the State without the knowledge or consent of the de- 
fendant; but afterwards informed the defendant of it, who 
made no objection to the sending, away of the slave. The 
plaintiff contended that the possession of White, and also of 
the person into whose possession White put the slave, was, 
in law, the possession of the defendant. 


His Honor instructed the jury, that if the slave was sent to 
White to prevent the plaintiff from takiug forcible possession 
of him, and White sent him out of the State without the pre- 
vious knowledge and consent of the defendant, then the 
plaintiff could not maintain this action. The jury, by their 
verdict, found that the defendant did not detain the slave, 
and of course did not respond to the other issue. The de- 
fendant had a judgment upon the verdict, and the plaintiff 


appealed. 


v 
E}liott. 


No Counsel appeared for the plaintiff in this court. 
J. H. Bryan for the defendant. 


Danret, Judge, after stating the case as above, proceeded 
as follows: The gist of the action of detinue is the wrong- 
ful detainer at the date of the writ, and not the original ta- 
king of the chattel. 3 Bla. Com. 152, Co. Lit. 286, b. It is 
generally, therefore, incumbent on a plaintiff in this action, 
after shewing that he has an absolute orspecial property, and 
also a right to the immediate possession, also to shew an ac- 
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Dec. 1839 tual possession or a general controlling power over the chat- 


‘La, tel by the defendant, at the date of the writ. Anderson v. 
Charles 


v. Passman,7 Car. & Pay. 193, Leigh’s N. P. 782. If, how- 
Elliott. ever, one having a right to the possession of property make 
It one hav. demand therefor, which is refused, and thereupon and be- 
ing aright fore the writ is sued out, the defendant part with the possess- 


to the pos- 


— of jon, then this action may be maintained; for the transfer of 
make a de- possession after demand, is treated as an act done in elusion 
mand tre of the plaintiff’s action. In this case, it is not pretended that 
is refused, when the demand was made, the plaintiff had any right to 


and there- . 
uponand the slave. The action, therefore, must be regarded as one 


before the | brought without a demand, and of course subject to the ope- 


writ is sued 


out, the de- ration of the general rule. According to the case, the de- 
fendant part , ° ° 
with the fendant did not have the actual possession when the writ was 


possession» cued out, and therefore the plaintiff could not rightfully re- 


of detinue quire of the Judge to charge that the defendant was in law 
may be 


maintained; liable to his action. If he had asked of the Court to instruct 
t'r the "oc the jury that the defendant was liable, if upon the evidence 


transfer o' 


possession they inferred that he had a general controlling power over 
mand, is the possession, it can scarcely be questioned but that this re- 
treated 85 quest would have been complied with; for the instruction ac- 
~ + ae Hl tually given seems tantamount to it. He cannot be received 
tiff’s ac- to complain that the instruction was not more specific, when 
_ he did not ask that it should be. We do not see any error 

in the charge of the Judge, and the judgment must be af- 


firmed. 


Per Curram. Judgment affirmed. 
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DEN ON DEM. of JOHN WILLIAMS et oxor et al. cs, MILES 
PEAL. 


If the deed of an administrator for land, which his intestate had given a 
bond to convey upon the payment of the purchase money, contain an 
acknowledgment of payment to him of the price, it will operate as a 
release, and be plenary evidence of such payment. But a recital in it 
that it appeared that payment had been made to his intestate, is no 
more than a declaration of his belief of a fact, and per se is not evi- 
dence at all against the heirs of such intestate, who claim not under the 
administrator, but directly from the intestate. 

Where a case agreed sets forth that a vendee took possession of the land 
soon after the execution of a bond to make him title upon his paying 
the purchase money, and held uninterruptedly for twenty years—that 
the vendor lived nearly three years after the purchase money became 
due—that after his death, the administrator set up no demand for the 
purchase money, but on the contrary executed a conveyance of the 
land—that one of the heirs acquiesced in the possession held under that 
conveyance for four years after he came of age; the Court cannot say 
that the purchase money was paid, and the conveyance therefore valid; 

- but such circumstances are proper to be lett to the jury, to infer the 
fact of such payment, if they should so think, and thereupon to find 
a verdict for the defendant. 


This was an action of Esyectrment, submitted to his hon- 
ot Judge Saunpers, at Martin, on the last circuit, upon the 
following facts as a case agreed: 

The land in dispute was once the property of John Ben- 
nett, who, on the 25th day of December, 1816, executed a 
bond whereby he bound himself to make and execute a deed 
for the said land to George Pollard, upon the said George 
paying him seven hundred and fifty dollars in cash, on the 
20th day of January then next ensuing; and thereupon Ben- 
nett gave up the possession of the land to Pollard, who en- 
tered and retained possession till Bennett’s death, in Septem- 
ber, 1819. At the December Term, 1819, of Martin County 
Court, Jesse Pierce took out letters of administration upon 
the estate of John Bennett; and on the 13th day of June, 
1820, executed a deed for the said land to the said George 
Pollard, wherein it was recited that John Bennett, the intes- 
tate, had received the purchase money for the land in his 
life time. The feme lessors of the plaintiff were the children 
of John Bennett, and at his death were infants of tender 
36 
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; 
Dec. 1839 years; and of whom the eldest intermarried with the lessor, 


Williams 
et uxor 
et al. 


v. 
Peal. 


John Williams, after she became of full age, and at the time 
of bringing the suit was twenty-five years old. The other 
feme lessor was under age, both at the time of her marriage 
and at the institution of the suit. The lessors of the plain- 
tiff claimed as the heirs at law of John Bennett; and the de- 
fendant claimed under George Pollard, by a regular chain of 
conveyances, and a continued possession from the 25th day 
of December, 1816, up to the time of the trial. ‘There was 
no evidence of the payment of the purchase money, except 
the recital in the administrator’s deed. Both Pollard and 
Pierce, the administrator, had been dead several years. 

His Honor being of opinion with the defendant, the lessors 
of the plaintiff submitted to a judgment of nonsuit and ap- 
pealed. 


No counsel appeared for either party in this Court. 


Gaston, Judge. In our judgment the facts admitted were 
not sufficient to warrant the opinion entertained by his Hon- 
or. It sufficiently appears, indeed, that the right of entry of 
one ot the lessors of the plaintiff was barred by long contin- 
ued adverse possession, but the other lessor having been un- 
der the disability of infancy ever since that adverse possession 
commenced, her right of entry yet remains, unless a valid ti- 
tle in the land passed by the conveyance of the administrator 
of her father to George Pollard. ‘The deed purports to have 
been executed under the authority given by an act of the 
General Assembly to administrators to execute deeds of con- 
veyance for lands which have been sold by their intestates, 
and for making title to which bonds have been given. (See 
1 Rev. St. ch. 46, sec. 28.) The act confers a special au- 
thority, and the deed is valid or invalid accordingly as the 
administrator has or has not pursued that authority. One of 
the provisions in the act is, that an administrator shall not be 
authorised to execute a conveyance previous to the full pay- 
ment of the purchase money, if by the bond payment thereof 
is required before making title. ‘The bond in this case does 
so require; and if in fact payment was made of the purchase 
money before the conveyance of the administrator, he has 
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pursued his authority; but if it were not made, he has not Dee. 1839 
pursued it. Now, the case on which his Honor declared that 
Williams 
the law was for the defendant, does not state the fact of pay- et uxor 
ment, but sets forth only evidence tending to shew the fact; — 
and as it is the province of the Court with us merely to de- peal, 
clare the law, it is incompetent for the Court either to infer — y 
. . : ° a case a- 
the fact from any evidence which does not in law establish greed do 
it, or to direct the jury so to infer it. ri % 
If the deed of the administrator had contained an acknow]- se's forth 


edgment of payment to him of the purchase money, it would rsa ‘en 
have operated asa release, and have been plenary evidence (}" ‘0. 
of such payment. Buta recital in it that it appeared that tect, itis 
payment had been made to his intestate, is no more than @ tent for the 
declaration of his belief of a fact, and per se is not evidence f°"? (n- 
at all against the lessors of the plaintiff, who claim not under from any 


him but directly from their father. mew 
The facts set forth in the agreed case—that possession was sockets te 
taken by the verdee upon the execution of the bond, and ane 
held uninterruptedly for twenty years—that the vendor lived to iuter it. 
nearly three years after the purchase money became due— 
that after his death the administrator, whose duty it was to 
collect the money if it then remained unpaid, set up no de- . 
mand therefor, but on the contrary executed a conveyance of 
the land—that one of the lessors has acquiesced in the pos- 
session held under that conveyance for four years after she 
came of age—may at this day, when more positive proof of 
the alleged payment is difficult to be attained, satisfy a jury 
that in fact the payment was made. And if it does, it will 
justify a verdict for the defendant. But, if upon all the evi- 
dence in the case, they come to the conclusion that payment 
was not made, it will be their duty to find for the plaintiff, as 
to one moiety at least of the demised premises. 
It is therefore the opinion of the Court that the judgment 
rendered in the Superior Court must be reversed, and a veni- 
re de novo awarded. 








Per Curiam. Judgment reversed. 
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Dec. 1839 MARY MORRISON et al. vs. ROBERT McELRATH, Adm'r. of 


JOHN McDOWELL et. al. 


Upon an appeal fiom an interlecatory judgment in the Saperior Court, 
allowed under the act of 1831, 1 Rev. Stat. Ch. 4, sec. 23, the Su- 
preme Court cannot receive a suggestion of the diminution of the re- 
cord, and thereon take steps for bringing up the proofs, or in any res- 
pect altering the form in which the case is sent up; and if the Judge 
of the Superior Court send up points which he has decided, without al- 
so sending up his finding of the facts on which those points arise, or 
sending the evidence, at least, on which he grounds his opinion, the 
Supreme Court will be unable to decide the matter of law raised on 
the record, and éonsequently cannot take jurisdiction of the case, but 
will dismiss the appeal as having been improvidently granted. 


The plaintiff’s filed their petition in the Superior Court 
of Law of Burke, in March, 1829, and therein stated that 
James Morrison died in the year , having first made 
his will, and therein appointed John McDowell, William 
Morrison and Elizabeth Morrison, the executors and execu- 
trix, who all proved the will after the death of the testator, 
and undertook its execution: that William died in 1810, hav- 
ing first made his will, and thereof appointed John Morrison 
the executor, who proved it, and undertook its execution: 
that John Morrison died in 1826, having made his will, of 
which the defendant, Francis Morrison, was the executor: 
that John McDowell died in 1823, intestate, and that admin- 
istration of his estate was granted to the defendant, Robert 
McElrath: that Elizabeth Morrison died in 1828, having 
inade a will, and therein appointed the petitioners the exec- 
utrixes, who made probate thereof, and undertook its execu- 
tion. The petition then stated “that agreeably to the will 
of their father, James Morrison, a considerable amount of 
personal property was to have been sold by the executors 
and distributed amongst his five children, the two petitioners 
and their three sisters: that a suit was brought by two of the 
sisters and their husbands (who were named,) against the said 
executors and executrix Elizabeth in their lifetimes, and kept 
pending for a long time in this court, and was finally decreed 
upon, at the last Spring Term, in favour of the plaintiffs 
therein: that an investigation into the managemert of the 
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estate was fully had in said case, during the lives of the ex- Dec. 1839 
ecutors and executrix; and that it appeared therein, that E- “Morrison 
lizabeth Morrison and William Morrison, or John, or Fran- sy, 
cis, never had any of the said estate in their hands, respec- McElrath. 
tively, but that John McDowell took it into his hands, and 
never paid it over.” 

The petition then stated that the petitioners were not par- 
ties to the former suit; that they were then poor and igno- 
rant of their rights, and afraid of law; and were still poor. - 
_ ‘The prayer was for process against Francis Morrison as 

executor of James Morrison, and Robert McElrath as ad- 

ministrator of John McDowell, and for an account of the es- 
tate of the petitioner’s father, and for payment of what might 
be found due to them for their legacies. 

The answer of Francis Morrison, denied that he had, or 
that his immediate testator John Morrison, or his testator 
William Morrison, had any assets of the first testator, James 
Morrison; and that this defendant had no knowledge of the 
petitioner’s claim, but that he always understood that John 
McDowell took the sole management of the estate of James 
Morrison. 

The answer of McElrath was made in September, 1829, and 
stated that James Morrison died near forty years before, leav- 
ing a will, in which he appointed the executors named in 
the petition: that the parties had lived from the death of the 
testator within a few miles of each other, and that in all that 
time the plaintiffs had asserted no claim. This defendant 
stated that he had not any knowledge of the estate of James 
Morrison, except that he had often heard his intestate, Mc- 
Dowel!, say that he had paid over all the estate that had come 
to his hands: that some years before the death of his intes- 
tate, his dwelling-house was burned, and all his receipts and 
papers of every kind were consumed. ‘The answer insisted 
on the want of necessary parties; and also on the great 
length of time since the death of the plaintiff’s father, asa 
bar; and averred that the defendant believed that nothing 
was due to the plaintiffs, but that the claim was unjust: 

The cause pended until May, 1837, but what proceed- 
ings were in the meanwhile had in it does not at all appear. 
The record of that term is as follows: 
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Dec. 1839 “This cause coming on to be heard upon the peti- 
“Morrison “08 and answers, exhibits filed and proofs taken in the 
y. cause, and upon the argument of counsel: 

McElrath. « A motion of defendant's counsel to dismiss the petition for 
want of proper parties is overruled. A motion of defendant’s 
counsel to dismiss on the ground of length of time before the 
petition filed, is also overruled. 

“'The Court doth declare that there is no presumption or 
proof of payment to bar the petitioner’s rights; that the de- 
fendant’s intestate has not fully accounted for and paid the 
legacies due the petitioners under the will of their father, 
James Morrison, deceased; and therefore it is ordered that an 
account, &c. be taken”—in the usual manner. 

From that decree, his horor Judge Pearson, before whom 
the cause was heard, allowed the defendant, McElrath, an 


appeal. 


D. F. Caldwell for the defendant. 
Clingman for the plaintiffs. 


Rurr1n, Chief Justice, having stated the ease as above, pro- 
ceeded as follows: In a case of this kind this Court cannot 
receive a suggestion of the diminution of the record, and 
thereon take steps for bringing up the proofs, or in any re- 
spect altering the form in which the case is sent to us. The 
act of Assembly declares the allowance of an appeal from an 
interlocutory judgment or decree, to be in the discretion of 
the Court below; and consequently directs the Judge to have 
certified to this Court only so much of the proceedings as he 
shall think necessary to present the question to be considered 
here. If, however, his Honor sends up to this Court points 
which he has decided, without also sending his finding of 
the facts on which those points arise, or sending the evidence, 
at least, on which he grounds his opinion, it is manifest that 
this Court caa give to the Judge of the Superior Court no an- 
swer on which we could advise him to act in the cause be- 
fore him. 

Upon the case being again brought up by appeal from the 
final decree, the Court might be placed in an awkward situa- 
tion by finding that, comformably to the certificate sent down, 
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a decree had been entered not at all suitable to the facts of Dec. 1839 

the case, or contrary to the evidence. To enable us to act Say 
: ee Morrison 

usefully to the parties, or in aid of the Judge below, we must __y, 

have before us every thing that was material to the matter McElrath. 

of law decided, which was before the Court below, asa 

ground of the decree. Without so much, this Court canrot 

say whether the decree was right or wrong; and therefore 


ought not to direct it to stand or to be annulled. 


Upon the first point decided in this case, we could say, in- 


deed, that it is not error to refuse to dismiss on motion, for 


want of parties, though it may be error to decree finally with- i*n°t 


. ° r, fuse to dis- 
out them. In the mean time, parties may be made. We oe 


cannot determine whether other parties ought to be made - —, 
. . . r want 0 

here or not; for the will is not sent to us, nor any sufficient parcies, 

statement of its contents set forth in the pleadings. No —, +m 


doubt, it was one of the exhibits in the cause to which the rer to de- 
cree finally 


decree alludes. without 


Upon the other point, the materials for forming an opin- —_ 
ion are yet more defective. The petition, which is most 
meagre in its charges, does not state the period of the death 
of the testator, but leaves it blank. The answer says that 
it was forty years before suit brought; but in a case where 
the decree says it was founded on proofs besides the plead- 
ings, we cannot take the answer for true in that respect, nor 
in that of the loss of the executor’s house and papers by fire. 
If those allegations be true, we may safely say, that after the 
death of all three executors, and at the end of forty years, a 
presumption of satisfaction or abandonment becomes cogent, — ~ 
unless it be repelled by the time of payment of the legacies, the execu- 
the age of the legatees, the practice of some particular impo- ao and 
sition, or other sufficient circumstances. In such a case, we * tie end 


of forty 


should think, that for any matter stated in this petition by years, a 
. ° resu 
way of excusing the delay, there was little doubt that the Sen of ext> 


claizn comes too late. But we cannot venture to pronounce (ction oF 


= . sar ment of a 
that, or any other opinion for the guidance of the Superior eocing 


Court; for we should be taking a complete leap in the dark comes co- 
if we did. Kiconet 
The result is, that fot want of the evidence, or a sufficient *! by the 


. time of the 
statement of the facts of the case, the Court is unable to de- payment of 
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Dec. 1839 cide the matter of law raised on the record; and consequent- 
oo tae, ly, cannot take jurisdiction of the case. To avoid this, we 
oe al a have allowed the case to stand for several terms, in the ex- 
the practice pectation that a fuller transcript or a statement would have 


vot cine a been filed by consent. But, being disappointed in this, the 
Foposition appeal must he dismissed, as having been improvidently 
suflicien granted, and this certified to the Superior Court. Neither 


su ficient 
s anee. party recovers costs; but the defendant must pay the office 


8 ances, 
fees. 


Per Curiam. Appeal dismissed. 


SAMUEL R. FLOYD vs. JACOB THOMPSON. 


A bequest of slaves to the testator’s daughter “for her use and benefit 
during her natural life, and thten to descend to the heirs of her body, 
if any; if not any heirs, then to her lawful heirs,” gives to her the 
whole and absolute interest in the slaves. 

The case of Ham vs. Ham, 1 Dev. & Bat. Eq. Cas. 598, approved. 


This was an action of Detinve for a slave, in which, 
upon the plea of non detinet, and issue thereupon, there was 
a verdict for the plaintiff, subject to the opinion of the court 
on acase agreed, presenting the following facts: Charles 
Thompson gave by his will, in 1821, sundry slaves to his 
wife for her life, and at her death to seven of his children; 
among whom was a daughter, who married the present 
plaintiff. In a subsequent clause, the testator used these 
words: 

“ But to my daughters such part as I have here particular- 
ly devised, and such share as shall fall to them according to 
the meaning and intention of my will aforesaid, I do hereby 
declare it as my intention, that they have the use and bene- 
fit thereof during their natural life, and then to descend 
to the heirs of their bodies, if any; if not any heirs, then 
to their lawful heirs.” 
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The widow enjoyed the slaves during her life, and after Dec. 1839 
her death a division was made among the remainder-men by |, 
themselves and the executors; and the slave, thefsubject of —v. 
the present action, was allotted as the share of the plaintiff’s Thompson 
wife, and taken into possession by the plaintiff. The wife 
afterwards died, having had only one child, which died before 
her; and thereupon the other children of the testator claimed: 
the slave, and the defendant took possession under their title- 

Upon this case, his honor Judge Toomer, at Robeson, on 
the last circuit, gave judgment for the plaintiff, and the de- 
fendant appealed. 


No counsel appeared for either party in this Court. 


Rurrin, Chief Justice, after stating the case as above, pro- 
ceeded as follows: The only point in the cause has so re- 
cently been before the Court, in the case of Ham v. Ham, 
1 Dev. & Bat. Eq. Cas. 598, that it is unnecessary to refer 
in support of the judgment to any other authority. We then 
looked into all the cases in the books within our reach, and 
felt obliged to.hold, that in such dispositions of personal chat- 
tels as this, the entire property vests in the first taker. 
When there is a gift of personalty to one and his heirs, or to 
one for life and then to the heirs of his body, or to his heirs 
generally, although the term “heirs” is inappropriate as a 
word of limitation of such property, yet the Court is obliged 
to receive it in that sense, because it cannot be rejected alto- 
gether, and because no other certain or probable meaning 
can be given to it. There are no means of ascertaining 
whether the testator meant the chattel to go over to the heirs, 
properly speaking; or to the executor, or to the children, de- 
scendants or next of kin, or if either of the two latter, in what 
proportions the persons composing those classes should take, 
that is to say, in families, or per capita, or as under the stat- 
ute of distribution. With this uncertainty as to the objects 
of the testator’s bounty, and as to the extent of their interests, 
the words cannot be regarded as designating definitively any 
particular persons, or as doing more than denoting that they 
are to take, whoever they may be, in succession from, and 
not merely after, the first taker. If the subject here had been 


37 
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Dec. 1839 land, the daughter would unquestionably have the fee; and 





we think less than the entire property in the slave will not 
satisfy the words, if they are to be retained, and the Court is 
not at liberty to blot them out. The judgment must there- 
fore be affirmed. 


Per Curiam. Judgment affirmed. 


ESTHER WIGGS et. al. rs. ALEXANDER SAUNDERS et al. 


Where in a deed of covenant to stand seized from an uncle to his neph- 
ew, T. S., the donor used these words: ‘1 give and grant, after the 
decease of my wife, two tracts of land lying, &c. to be possessed by 
him in fee simple, after the decease of my said wife, upon condition 
that he, the said T. S. shall then immediately, or as soon after a rea- 
sonable time as may be, settle the same and continue on the said prem- 
ises during his natural life, so that the said premises shall not be sold 
or alienated during the life time of him, the said T. S. Also, 1 give 
and grant to my said nephew, T. S. one negro fellow named &c. to 
him and his heirs and assigns forever,”’ it was held that the words * to 
him, his heirs and assigns forever,”’ applied only to the limitation of 
the slave, and that the nephew took but a life estate in the lands, for 
want of the words of inheritance “to him and his heirs.” 


Alexander Frazer, being the owner in fee of two several 
tracts of land, on the 21st day of October, 1816, executed a 
deed to his nephew, Thomas Saunders, in the following 
words: 

* Know all men by these presents, that I, Alexander Fra- 
zer, of, &c., for divers good causes and considerations me 
hereunto moving, but more especially for the good will and 
affection which I have and bear unto my beloved nephew, 
Thomas Saunders, the son of my sister Peggy, do hereby 
give and grant, after the decease of my wife Sally Frazer, 
two tracts or parcels of land lying and being, &c., to be pos- 
sessed by him in fee simple, after the decease of my said wife 
Sally Frazer, upon condition that he, the said Thomas Saun- 
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ders, shall then immediately, or as soon after a reasonable Dec. 1839 


time as may be, settle the same and continue on the said 
premises during his natural life, so that the said premises 
shall not be sold or alienated during the life time of him, the 
said Thomas. Also, I give and grant to my said nephew, 
Thomas Saunders, one negro fellow Ned, and one girl nam- 
ed little Nelly, to him and to his heirs and assigns forever.” 

Alexander Frazer died in the month of November, 1816, 
intestate, leaving his sisters, Esther Wiggs and Barshaba 
Young, and his nephew, Thomas Saunders, the only child of 
his deceased sister, Peggy Saunders, his heirs at law; and in 
the year 1837, after the death of the donor’s widow, Thomas 
Saunders died intestate, leaving three infant children his 
heirs at law. After the death of the said Thomas Saunders, 
to wit, at Spring, Term, 1839, of Franklin Superior Court 
of Law, the said Esther Wiggs and the children and heirs at 
law of the said Barshaba Young, who had died intestate 
since the death of her brother, Alexander F'razer, filed their 
petition against the heirs at Jaw of the said Thomas Saun- 
ders, alleging the foregoing facts, and contending that the 
deed from Alexander Frazer to his nephew, Thomas Saun- 
ders, conveyed only a life estate in the lands therein men- 
tioned; and that upon the death of the said Thomas, the re- 
version in the said lands descended to the plaintiffs and de- 
fendants, as tenants in common: and there upon prayed a par- 
tition thereof. ‘The defendants, by their guardian, filed an 
answer, in which they insisted that the ded to their father 
conveyed to him an estate in fee-simple in the lands men- 
tioned in the petition, and that consequently they were the 
sole owners thereof. Upon the hearing of the cause, the 
Court declared that Alexander Frazer had conveyed only a 
life estate in the lands to Thomas Saunders; and that he died 
seized in fee-simple of the reversion, which descended to the 
plaintiffs and defendants, his heirs at law, as tenants in com- 
mon; and thereupon ordered a partition between them; which 
having been made, and the report of the commissioners re- 
turned, and a judgment of confirmation pronounced by his 
honor Judge Saunvers, on the last circuit, the defendants 
appealed, 

The case was submitted without argument by 
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et al. 
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Dec. 1839 W. H. Haywood for the plaintiffs, and 
“Wiggs Badger and Iredell for the defendants. 
— Gaston, Judge. The only‘question in this case is, wheth- 
Saunders er the deed from Alexander Frazer to Thomas Saunders 
et al. passed a greater estate in the land than for the life of the do- 
nee. The consideration of the deed is natural affection, and 

it may operate as a covenant to stand seised under the statute 

of uses. ‘The operative words are, “1 do give and grant, 

after the decease of my wife, two tracts of land,” (describing 

them,) “ to be possessed by him in fee-simple after the death 

of my wife, upon condition that he, the said Thomas, shall 

then immediately, or as soon after a reasonable time as may 

be, settle the same and continue on the premises during his 
natural life, so that the said premises shall not be sold or a- 
lienated during the life of him, the said Thomas.” Did the 

law permit us to indulge conjectures upon these inartificial” 

words of limitation, we should probably hold that the pur- 

pose of the deed was to transfer an estate to the donee and 

his heirs forever, subject to the condition of residence on the 

land, and non-alienation thereof durirg his life. But we have 

not this licence. The law, in its solicitude to prevent un- 
certainty, the mother of contention and confusion, has been 

so precise as to prescribe in conveyances inter vivos certain 

words for the creation of an estate of inheritance, so appro- 
priated that they cannot be expressed by any other words or 

by any periphrasis or circumlocution. Co. Lit. 9,a. In a 

grant or feoffment to an individual, the word “ heirs” was by 

the common law necessary to make a fee or inheritance; and 
although before the statute of uses, an use in fee simple might 

have been raised without these words, because the use was 
guided solely by the intent of the parties, yet since that stat- 

ute, the word “ heirs” is held as indispensable to raise a legal 

fee in deeds operating under the statute, as it was in feoff- 

ments and grants at common law. Co. Lit. 10, a. 1 Repts. 

100 b. Shelly’s case. ‘The terms of limitation here employed 

are then manifestly insufficient to create an estate of inheri- 

tance. The next sentence of the deed is in these words: 

« Also, I give and grant to my said nephew, Thomas Saun- 

ders, one negro fellow Ned, and one negro girl named little 
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Nelly, to him, his heirs and assigns forever.” If the limita- Dec. 1833 
tion expressed in this sentence can be applied to all the sub- Wiggs 
jects of gift contained in the deed—to the lands-before at- et al. 
tempted to be limited as well as to the negroes given inthe .. °.. 
sentence itself—the defective limitation of the lands would et al. 
be cured thereby, and a fee-simple therein held to pass. But 
this cat.not be done without violence to the grammatical and 
obvious construction of the terms employed. The clause is 
distinct and independent, commences with new words of do- 
nation, names new subjects of gift, and declares the extent of 
the interest therein granted. The limitation is as much re. 
stricted to the things mentioned in the sentence, as these are 
subjected to the words of donation and grant with which 
the sentence begins. The donor had hefure declared, but 
unfortunately not with legal precision, the nature of the in- 
terest conveyed by him in the lands—an interest subject toa 
specified condition. 'To the gift of the negroes, intended by 
him to be unconditional, he annexed a different limitation. - 
We cannot transfer the limitation of the latter so as to enlarge 
or modify the limitation of the former. 

We see no error in the judgment below, and it must be 
affirmed. 


Per Curiam. Judgment affirmed. 
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Vgc. 1839 THE GOVERNOR to the use of DEMPSEY S. EASON ts. DA- 


VID SUTON etal. 


Where, upon an action on a constable’s bond, in which the breaches as- 
signed were a failure to pay over money collected by the officer, and a 
failure to collect sundry notes and accounts placed in his hands for col- 
lection, the defendant paid acertain sum into court, according to a 
list of notes and accounts which he had prepared, it was eld that the 
money was paid into court generally, and, that while it admitted a 
cause of action on each breach, it left the defendant at liberty to shew 
that the whole amount due upon all those breaches did not exceed what 
he had paid, and that althcugh the list was prima facie evidence a- 
gainst him—and perhaps his sureties—of all that it admitted, it did 
preclude him or them from shewing tliat there were mistakes in it. 

The law in regard to the practice of paying money into court, with its 
limitations and restrictions, stated by DanieL, Judge. 


This was an action of Desr upon a constable’s bond, in 
which the breaches assigned were a failure to pay over mo- 
nies collected by the officer, and a failure to collect sundry 
notes and accounts placed in his hands for collection. The 
defendants pleaded the general issue—tender and refusal 
and money paid into court to the amount of $91:29 cts: 

On the trial at Pitt, on the last circuit, before his Honor 
Judge Saunpers, the plaintiff offered in evidence a paper, 
prepared by the witness, which contained a list of debts a- 
mounting to the above sum of $91:29-cts., and which the 
witness said he had prepared by the direction of the defend- 
ant, the constable, who gave him the money, and requested 
him to tender the amount to the plaintiff. This he did, and 
the plaintiff refused to receive it, whereupon the defendant 
directed him to pay it into court, which he did. This was 
after the suit was commenced, but before the cause was put 
to issue. ‘I'he plaintiff then offered in evidence the receipt 
of the constable for one or two other claims which he proved 
to be good, to the amount of $5:57 cts.. 'The defendant was 
then allowed to shew, subject to the opinion of the court, 
that one of the claims mentioned in the list, amounting to 
$16:95 cts., had been returned to {the plaintiff, and actually 
received by him before suit. If this evidence were admissi- 
ble, and the defendant was to be credited by the amount, 
then it was admitted that the sum paid into court would 
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more than cover principal, interest, and cost, at the time of Dec. 1839 


paying it in, and judgment of nonsuit was to be entered; but 
if inadmissible, then a judgment was to be entered for the 
plaintiff for the sum of $5:57 cents, and cost. 

His Honor held, that if the defendant admit the claim of 
the plaintiff, he must tender the amount admitted to be due, 
before action brought, and plead it; or he may pay into court 
the amount admitted to be due after action brought, with the 
costs, and then the plaintiff proceeds at his peril. That the 
party is allowed, asa matter of course, to pay money into 
court, if before plea pleaded, but after plea only on leave of 
the court. 2 Archb. Prac. ch. 9, pages 199, 200—13 East. 
Rep. 551. If the defendant pay money into court, and the 
plaintiff then proceeds, the practice is to have the amount 
thus paid stricken out of the plantiff’s declaration, and then, 
unless the plaintiff recovers something further, he, of course, 
fails in his action. 13 East: 551. That according to this 
rule upon the defendant’s paying the $91:29 cents, and the 

plaintiff ’s refusing to receive it, that sum must be stricken out 
of the declaration, which, of course, would have covered the 
debts enumerated in the list, as made out by the witness.— 
That having applied the money to particular debts, the de- 
fendant cannot be allowed to change that application, and 
apply a part to other debts. Having these views, his Honor 
gave judgment for the plaintiff, and the defendants appealed. 


Iredell and J. H. Bryan for the plaintiff. 
The Attorney General for the defendants. 


Dantet, Judge. The general rule is, that money may 
be paid into Court when the action is brought for a sum 
certain, or capable of being ascertained by computation; but 
not in an action for general damages. Kallett v. E. 1. Com- 
pany. 2 Burr. Reps. 1120. Salt v. Salt. 8T. R. 47. 1 
Saund. Rep. 33. A defendant who has neglected to makea 
tender before the date of the writ, may relieve himself by 
paying the debt into court after an action brought, together 
with the costs of the action up to that time. After he has 
pleaded, he must obtain the leave of the court to pay money 
in: and in case the plaintiff refuse to accept the money, he 


—_— 
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Dec. 1839 proceeds at his peril, insomuch, that if, at the trial, the jury 
Sones ~ shall not give him a sum exceeding the money paid into 
y court, he will -be obliged to pay the costs of the actian; 
a though he is still entitled to take the tuoney out of court, as 
"well in this case, as in a plea of ‘tender. For the defendant 
in both cases admits, that the plaintiff has a cause of .action 
to the amount of the money paid into court, 1 Saund. 33— 
Leigh’s N. P. 171. If the money is paid ‘into court general: _ 
ly, it is applicab¥e to the whale declaration, and adinits that 
something is due on each cotnt; i dmits the contract and - 
breach, but it does not adnwit the amount of the breach there 
stated, Stoveld v. Brewin. 2 Bard. & A. 116. If a defend- 
ant wishes to apply money paid int® court toa particular 
count, care should be taken to have it paid i in on the particu- 
lar count, or it will be applicable to all” the counts; Hardin’ 
v. Spicer. 1 Camp. 337, and the note, . ~W here “there are 
several counts for several cause? of action,,or "several breach- 
es are assigned in covenant, the defendant’ may* pay into 
court an entire ‘sum, in full satisfaction af all the counts or ~ 
breaches. Leighs N: P. 173, whoeites Marshall v. White- 
side, 1 Meeson and Wilsby, 188." We take the law to be the 
same, where there are several breathes. assigned. upon the 
condition of a bond, under the statute "8. ard 9; Will. 3. For. 
each breach assigned is as a separate ceupt in a declaration; 
and if the sums claimed on the-several breacltes Can be’ aseer- 
tained by computation, then money paid iffto Court general - 
ly is applicable to each and every breach. In this case, the 
money was paid into Court generally. W hile, therefore, it 
admitted a cause of. action upon each breach, it left the de- 
fendant perfectly at liberty to shew that’ the whole amount 
due upon all those breaches did not exceed what he had 
paid. The list made out by the Clerk of the County Court 
was but a memorandum to aid the constable in ascertaining 
the amount which he probably owed. Being made accord- 
ing to his directions, it was prima facie evidence against 
him—and perhaps his sureties—of all that it admitted; but it 
did not preclude him or them from shewing there were mis- 
takes in it. We see therefore no satisfactory reason for re- 
jecting the testimony offered by the defendants; and therefore 
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the judgment below must be feversed, and according to the Dee. 1839 
agreement of the parties, there must be judgment of non-suit, ~~~ 


Per Curiam. _° Judgment reversed. 


BENJAMIN ‘TYLER rs. CHARLES B. MORRIS. 
e@ ,*e ° + 


A writ of error, coram nobjs, is npt gwrit of right. Before itis allewed, 
there must be an affidavit of some error in fact, by which, in case the 
fact to.be assigned Tor egror is true, the plaintiff’s right of action will 
he destroyed; and it is a matter of discretion with the court before 
which the application is. made,* whether upon the affidavits to grant 
the writ e not, which caanot be a by this court upon an appeal. 


. "¢ 


The " defendant. Mortis, ai a motion in the Superior 
Court off Law, for the céunty of New Hanoyer, on the last 
circuit, before his Hpnor Judge Toomer, for a writ of error 
coram nobis, to reverse a judgment obtained in the said court 
by the plaintiff Tyler, against him, for error in fact; viz: 
that Tyler was dead i at he time the judgment was rendered; 
and also for"a supersedeas tg the execution issued thereon. 

The attorney,who obtained the judgment for Tyler, was in 
court, and resisted the motion, denying that Tyler was dead. 
His Honor refused the motion, giving as a reason that it did 
not appear to the court, from the affidavits, that Tyler was 
dead. From this decision, the defendant appealed. * - 


No counsel appeared for the defendant in this court. 
Badger for the plaintiff. 


Dantet Judge, after stating the case as above, proceeded 
as follows: A writ of error coram nobis, is not a writ of The court, 
right. Before it is allowed, there must be an affidavit of plication” 
some error in fact; by which, in case the fact to be assigned f°" * writ 
for error is true, the plaintiff’s right of action will be destroy- —_ — 
ed. Birch v. Triste, 8 East.415. The court, in this case, decide the 
was of the opinion that the affidavits did not lay a sufficient a 


foundation to authorise it to grant the writ. This opinion defnisively. 
33 
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Dec. 1839 of the court was one of discretion, upon the facts disclosed 
yl 1, in the affidavits. As the affidavits did disclose probable 
v. grounds that Tyler was dead at the time the judgment was 
Morris. rendered, we think that the court might have allowed the 
If the writ. Writ of error, although it refused the supersedeas. For the 


be granted, question, whether Tyler was dead or not, at the time of the 


a ga rendition of the judgment, was not one for the court to de- 
rought in 


may plead’ Cide definitively. If the writ had been granted, upon the 


and take is- mie , 
enn ete assigned, the administrator of Tyler, when properly 


the tret, brought in, might have plead that Tyler was alive at the 


which must 


be tried by Fendition of the judgment, and so have taken issue upon the 


at a fact assigned for error. This issue must have been tried by 


court, ajury, and not by the court. 1 Archb. Prac. K. B. 276 to 
Awrit of 231. <A writ of error coram nobis, is not a supersedeas in 


sobs inns itself, it is or is not according to circumstances; and there- 


epeandon fore execution cannot be oni out after the allowance of 
itissoor the writ of error, without the leave of the court. 1 Archb: 


— accord Prac, 277. And whether a supersedeas shall issue after the 


cumstances. allowance of a writ of error, for error in fact, must depend 
and there 


fore exeeu- ON circumstances, to be adjudged of by the court. In this 
poncannet case, the refusal of the Superior Court to grant the writ, was 


ronan > founded in discretion arising upon the facts set forth in the 


awrit of affidavits. It has been repeatedly decided, that the Supreme 


ore’ Court has not power to revise such a decision. The appeal 


oe of the therefore, must, on this ground, be dismissed, 
nd . 

whether the a 

supersedeas PER Curiam. Appeal dismissed. 

shall issue 

after the al- 

lowance of 

such writ, 

must de- 

pend on 

eircumstan- 

ces to be 

adjudged of 

by the 

court. 











Oi NORTH CAROLINA. 489 


HEZEKIAH G. SPRUILL, Ex’:. of BENJAMIN SPRUILL, vs. Dec. 1839 
DANIEL N. BATEMAN, Adm’r. of ZEBULON TARKINTON etal. —-——— 


A former sheriff has no authority to act under a writ directed to his suc- 
cessor, and therefore a writing purporting to be a return by the former 
sheriff, made upon such writ, is not in law a return, and of course 
not a part of the record in that suit. Nor is a receipt expressed to be 
in full upon such execation, given by one admitted to be, but not ap- 
pearing on the record to be, the real plaintiff, to the former sheriff, an 
acknowledgment of record to the satisfaction of the judgment. It is 
but evidence in pais of the fact of payment, which may therefore be 
met by other testimony to explain or disprove that fact. 


This was a scire FActas to revive a judgment and ob- 
tain an execution thereon. Pleas—Nul tiel record—Pay- 
ment and satisfaction—Accord and satisfaction. 

Upon the trial, at Chowan, on the last circuit, before his 
honor Judge Nasu, the plaintiff shewed that there was such 
a record; whereupon the defendants produced a writ of ven- 
ditioni exponas directed to “ the sherif# of Tyrrell county,” 
on which was an account of the sales of the property therein 
mentioned, purporting to have been made by “ E. Mann, late 
sheriff,” and a receipt given by Henry Alexander, who, it was 
admitted, was the real plaintiff, to E. Mann, “ late sheriff,” 
and expressed to be in full of the judgment; and the defend- 
ants contended that this was an acknowledgment of record 
of the satisfaction of the judgment; but it was insisted on the 
other hand, that Alexander, the real plaintiff, could shew that 
the receipt did not speak the truth, and that in fact the money 
had not been received by him, and he offered evidence to 
prove this, which was objected to by the defendant, but re- 
ceived by the Court. 

It appeared that executions had been regularly issued up- 
on the judzment in question, up to the time when the writ 
of venditioni exponas was issued, and that the property men- 
tioned in the latter writ had been levied upon by E. Mann, 
who was then sheriff, but who had gone out of office before 
the venditioni exponas issued. There was a verdict and 
judgment for the plaintiff, and the defendant appealed. 


No counsel appeared for the defendant in this Court. 
J. H. Bryan for the plaintiff. 
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Dec. 1839 Gaston, Judge. It was decided, in the case of Tarking- 
"Spruill ton v. Alerander, 2 Dev. & Bat. 87, that a former sheriff 
v. has no authority to act under a weit directed to his successor, 
Bateman. and that acts purporting to be done by him, under such pre- 
tended authority, are acts of usurpation. It seems to us, 
therefore, very clear that the paper annexed to the writ of 
venditioni exponas, and purporting to be a return thereof by 

the late sheriff, was not in Jaw a return, and of course not a 

part of the record in that suit. Nor, as it appears to us, was 

the receipt on the execution from Henry Alexander to E. 

Mann, the late sheriff, an acknowledgment of record by the 

plaintiff of satisfaction of the judgment. It does not appear 

of record that Alexander had an interest in, or power over, 

the judgment. The receipt does not purport to be a release 

to.the defendants—nor an acknowledgment of satisfaction. 

It testifies to a transaction in pais between Alexander and 

Mann, that the latter has paid to the former the amourt of 

the judgment. As against Alexander and the plaintiff, so far 

as it is shewn that Alexander was authorised to act for the 


plaintiff, it is evidence of the fact—and therefore may be met 
by other testimony which explains or disproves that fact. 

There was no error, therefore, as we think, in receiving 
such explanatory or repelling testimony, and the judgment 
below ought to be affirmed. 


Per Curiam. Judgment affirme4. 
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_THE STATE vs. HENRY S. HILL. 


If a man assault another with malice prepense, even though he should 
be driven to the wall, and kill his adversary there tc save his own life, 
he is guilty of murder. 

Where two persons have formerly fought on malice, and are apparently 
recenciled, and fight again on a fresh quarrel, it shall not be intended 
that they were moved by the old grudge, unless it so appear from the 
circumstances of the affair. 

When a man makes an assault, which is returned with a violence mani- 
festly disproportionate to that of the assault, the character of the com- 
bat is essentially changed, and the assaulted becomes in his turn the 
assailant; and if the person who made the first assault, in the transport 
of passion thus excited, and without previous malice, kill his adver- 
sary, the proper enquiry as to the degree of his guilt is not whether 
he was possessed of deliberation or reflection, so as to be sensible of 
what, he was then about to do, and intentionally did the act; but wheth- 
er a sufficient time had elapsed after the violent assault upon him, and 
before he gave the mortal wound, for passion to subside and reason to 
re-assume her sway; for if there had not, he would be guilty of man- 
slaughter only. 

If one began an affray, or even it he did not begin, but was assaulted in 
the first instance, and then a combat ensued, he could not excuse him- 
self as for a killing in self defence, unless he quitted the combat be- 
fore the mortal blow was given, if the fierceness of his adversary per- 
mitted, and retreated as far as he might with safety, and had then kill- 
ed his adversary of necessity, to save his own life. 


The prisoner was indicted for murder, at Wake, on the 
last circuit, before his‘Honor Judge SaunpeErs. 

On the trial, several witnesses were examined, whose testi- 
mony was, substantially, as follows: The deceased and the 
prisoner, had, for the last twelve months, been upon bad 
terms; had had-several disputes, and on one occasior a ren- 
counter, in which both parties drew their knives; the prison- 
er, during the last summer, had said that unless the deceas- 
ed quit troubling him, he would take his life; on the week 
before the affair, the prisoner had procured a knife twelve’ 
inches in length, and said he expected yet to kill some per- 
son with it: on Saturday, the 28th of September, the prison- 
er went to the house of one Edwards; much intoxicated, and 
slept for some hours; ou the same day, the deceased went to 
the same place also, intoxicated. Something was said about 
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Dec. 1839 shooting, aud the deceased applied to the prisoner as well as 
State ‘© Others to borrow money, which the prisoner refused.— 
vy. ‘They were in a room to themsel vg when the deceased pass- 
Hill. ed through another room, the prisoner following, and both 
having their knives drawn, which, however, they put up, rot 
evincing, as the witness thought, any disposition to use 
them. Both parties shortly after this went out at the side 
door of the house, the deceased first, and the prisoner follow- 
ing after. Shortly afterwards the deceased was seen going 
into the house at the end door, when the prisoner caught hold 
of his waistcoat and pulled him back, and said, “ let us talk 
it over;” to which the deceased made no reply that could be 
heard. The prisoner then struck him, upon which the de- 
ceased pulled out his knife, as one of the witnesses thought, 
open, and gave three cuts, one lightly across the prisoner’s 
arm, and the others pretty severely in the abdomen, the pris- 
oner giving back and pushing the deceased from him. The 
prisoner then jumped off, pulled out his knife and opened it, 
exclaiming “damn him, he has killed me, and I will kill 
him, if I caa;” he then advanced five or six steps and gavea 
thrust with great foree, which proved fatal—the deceased 
dying the next day. The whole transaction occurred in a 
few minutes. The witnesses differed as to the position of 
the deceased at the time he was stabbed; but all of them 
concurred in saying that he was standing still, and man- 
ifesting no inclination to pursue the prisoner or to re- 
new the combat. The deceased was upwards of forty years 
of age, and a turbulent man; the prisofler was about twenty- 
three years of age, of equal manhood with the deceased; and 
both were addicted to intoxication... The cause was submit- 
ted to the jury, on the Thursday of Court, as a case either of 
excusable homicide, murder, or manslaughter. The jury 
being unable to agree, asked for further instructions as to the 

Jaw, when his Honor gave the following in writing: 


“ Excusable Homicide. It the prisoner brought on the 
affray by making the first attack, he was bound not only to 
have ceased the combat, but to have used every means in his 
power, short of taking away the life of the deceased, such as 
retreating, unless the attack on him had been so fierce that a 
retreat would have increased his danger. 
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“ Murder. A killing with malice, without any just cause 
or excuse. 

“First. If the prisoner sought the provocation, by giving 
the first blow, in order to afford him a pretence for wreaking 
his vengeance, or with the design of using his knife—it is a 
case of murder. 

“Secondly. If the prisoner gave the first blow, and was 
then cut by the deceased, although he may have been agitat- 
ed by resentment and anger, yet if the jury collect from what 
he said and did, when of just before he gave the mortal 
blow, that, in fact, he was possessed of deliberation and re- 
flection, so as to be sensible of what he was then about todo, 
and intentionally did the act, it was a case of murder. 

“ Manslaughter. A killing without malice express or im- 
plied, and under the influence of passion or provocation. 

“Should the jury think according to the first proposition, 
that the prisoner did not seek the provocation with any view 
to revenge; or, according to the second, was not possessed of 
deliberation and reflection at the time he gave the blow, but 
acted under the influence of passion, excited by the provo- 
cation then received, it would be a case of manslaughter.” 

The jury returned a verdict of guilty, and sentence of 
death being pronounced upon the prisoner, he appealed. 


C. Manly for the prisoner. 
The Attorney General for the tate. 


Gaston, Judge. From the case which has been stated 
by the Judge w ho presided at the trial, and which constitute 
a part of the record before us, it appears that it was not con- 
troverted, but that the prisoner had committed the. homicide 
wherewith he was charged, and that the only question was as 
to the degree of guilt which the law attached to the fatal 
deed. Upon this question, the jury doubted, and asked for 
specific instructions; and it was to enable them to come toa 
correct conclusion upon this question, that the specific in- 
structions set forth in the case were given. It is not for us 
to determine whether the verdict was warranted by the evi- 
dence, but it is our duty to examine whether the law was cor- 
rectly expounded. 
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“.'39 In the investigagion of this question, it was necessary that 
a the jury should, in the first place, ascertain whether the pris- 
oner commenced the affray witha pre-conceived purpose to 
Hill. kill the deceased, or to dé him great bodily harm. For if he 
did, then there was.nothing ig’ the subsequent occurrences of 
the transaction, which could free him from the guilt of mur- 
der. Ifthe first-assault was made with this purpose, the 
malice of that assault, notwithstanding the violence with 
which it was returned by the deceased, communicates its 
character to the last act of the prisonér. It is Jaid down as 
settled Jaw, that if a man assault another with malice pre- 
pense, even though he should be » driven fo.the wall, and kill 
him there to save his own life, he is yet guilty of murdef in 
respect of his first intent. Hawkins Book, 1 ch. 11. sect. 18, 
and ch. 13, sect. 26. Of that part, therefore, of his Honor’s 
instructions which in the case is called,“ the first pfoposi- 
tion,” and which declared, as a conclusion of law, that the 
prisoner was guilty of murder, if the jurywere satisfied from 
the evidence that the assault was made ‘by him in order to 
have a pretence to kill the deceased, or to cut him with the 
knife, the prisoner has no cause to copplain. Such craft, 
indeed, would but the more strongly mdiéate the heart fa- 

tally bent on mischief. fae. 

There was certainly eyidence well deservinig to be weigh- 
ed by the jury, in coming toa correct*égngingion upon this 
enquiry. But what was that conclasion, ‘We’ have not the 
means of knowing. They might‘ have” believed, rotwith- 
standing the testimony as to antectden®quarréls, and the ren- 
conuter - between the parties, andj in relation to threats of ven- 
geance by the prisoner, that thet trawsaction which they were 
then examining sprang from the passions of the moment. 
For certainly where two persons haver formerly fought on 
malice, and are apparently reconciled, and fight again on a 
fresh quarrel, it shall not be intended that they were moved 
by the o!d grudge, unless it so appear from the circumstances 
of the affair. Hawkins B. 1 ch. 13, sect. 30. If, upon con- 
sideration ofall the evidence, the jury came to the conclusion 
that the first assault of the prisoner was not of malice pre- 
pense, then the subsequent occurrences demanded their care- 
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* 
might be extenuated into manslaughter, or excused as a hom- 
icide in self-defence. 


So much of the instroltons given, upon this view of the 
case, as relates to excusable hbynicide, i is, itfonr opinion, not 
liable to exception. LEve@p if the prisoner had not begun the 
affray, but had been assaulted in the first instance, and then 
a combat had ensued, ke could not excuse himself as for a 
killing in self-defence, unless he had quitted the combat be- 
fore 4-mortal, blow was given, if the fierceness of his adversa- 
ry permitted, and retreated as far as he might with safety, 
and Imad. then killed his adversary of necessity, to save his 

, eine Re. i 

owh life. But the fémaining part of the instructions,’ and 
that part which may have had a decisive influence upon the 
verdict, is, in our judgment, erroneous. According to this, 
which is laid down,as “the second proposition,” the jury 
were instracted, «fitat if the prisoner gave the first blow, and 
was then cut by tlfeleceased, although he might have been 
agitated by excitemept and anger, yet if they collected from 
what he said and did when or just before he gave the mor- 
tal blow, that in fatgtine | was possessed of deliberation and re- 
flection, so as to Dé stnsible of. what he was then about to do, 
and did the act jntentior qlly, it was murder.” ‘This propo- 
sition, as we undérstand: “if, and as we must believe it to have 
been andeciih by we j jury, we.are very confident cannot 
be sustained. * ; we 


The propositian ‘sup pages that the first assault was made 
by the prisoner withoft malice, and that the fatal wound was 
given while under the influence of indignation and resent- 
ment, excited by the exeessive violence with which he had 
been in turn assailed by the degeased—but it refuses to the 
prisoner the indulgeniee which the law accords to human in- 
firmity suddenly provoked into passion, if such passion left 
to him so much of deliberation and_reflection as to enable hi 
to know that he was about to take; and to intend to take, the 
life of his adversary. No doubt can be entertained, and it is 


manifest that none was entertained, by his Honor, but that — 


the excessive violence of the deceased, immediately following 
upon the first assault, constituted what the law deems a pro- 
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ary tempers. The case does not state that the first blow giv- 
en by the prisoner was such as to endanger life or to threat- 
en great bodily harm, nor that it was immediately followed 
up by further efforts or attempts to injure the deemed It 
must be taken to have been a battery of no very grievous 
kind, and it justified the deceased in resorting to so much 
force on his part as was reasonably required for his defence 
—and in estimating the quantum of force which might be 
rightfully thus used the Jaw will not be scrupulously exact. 
But when an assault is returned with a violence manifestly 
disproportionate to that of the assault, the character of the 
combat is essentially changed, and the assaulted becomes in 
his turn the assailant. Such, according to the case, was the 
state of this affray, when the mortal wound was given. 'To 
avenge a blow, the deceased attacked the prisoner with a 
knife—made three cuts at him—and gave him a severe 
wound in the abdomen. If instantly thereupon, in the trans- 
port of passion thus excited, and without previous malice, 
the prisoner killed the deceased, it would have been a clear 
case of manslaughter. Not because the law supposes that 
this passion made him unconscious of what he was about to 
do, and stripped the act of killing of an intent to commit it— 
but becatise it presumes that passion disturbed the sway of 
reason, and made him regardless of her admonitions. It 
does not look upon him as temporarily deprived of intellect, 
and therefore not an accountable agent; but as one in whom 
the exercise of judgment is impeded by the violence of ex- 
citement, and accountable therefore as an infirm human be- 
ing. We no where find that the passion which in law rebuts 
the imputation of malice, must be so overpowering as for the 
time to shut out knowledge and destroy volition. All the 
writers concur in representing this indulgence of the law to 
be a condescension to the frailty of the human frame, which, 
during the furor brevis, renders a man deaf to the voice of 
reason, so that although the act done was intentional of 
death, it was not the result of malignity of heart, but impu- 
table to human infirmity. 


The proper enquiry to have been submitted to the jury on 

















OF NORTH CAROLINA. 497 


this part of the case was, whether a sufficient time had e- Dec. 1839 
lapsed after the prisoner was stabbed, and before he gave the ——_ 


. ~ State 
mortal wound, for pena subside and reason re-assume __y, 


her dominion—for it is only during the temporary dethrone- Hill. 
ment of reason by passion, that this allowance is made for 
man’s frailty. And in prosecuting this enquiry, every part 
of the conduct of the prisoner, as well words as acts tending 
to shew deliberation and coolness on the one side, or contin- 
ued anger and resentment on the other, was fit to be consid- 
ered, in order to conduct the jury to a proper result. 
The Attorney General, in his argument, referred to a class 
of cases which probably misled the Judge in laying down 
the proposition before us—in which circumstances apparent- 
ly unimportant, but indicative of deliberation, have been 
thought to establish malice and repel the plea of human in- words of 


° — 
firmity. The explanation given by the text writers will rrpronels 


shew that the doctrine in these cases, although in some re- comaptnane 
° ‘ , cans gestures or 
spects analagous to that which obtains in a killing upon le-the te of 


gal provocation, is not identical with it. The general rule nee all 


of law is, that words of reproach or contemptuous gestures, rum, ~, 
no* A tniiie 

or the like offences against decorum, are not a sufficient pro- cient provo- 
cation to 


vocation to free the party killing from the guilt of murder, j 00's party 


where he useth a deadly weapon, or manifests an intention a ape 
re guilt o 


to do great bodily harm. This rule, however, does not ob- murder, 


: . . al where he 
tain where because of such insufficient provocation, the par- Vo). dead- 


ties become suddenly heated, and engage immediately in |v weavon, 


mortal combat, fighting upon equal terms. But deliberate fes's an in- 
duelling, if death en#ae, however fairly the combat may be ame 


conducted, is, in the eye of the law, murder. The punctilios Poy, 


of false honour, the law regards as furnishing no excuse for rule howee- 
homicide. He who deliberately seeketh the blood of another, citain 
in compliance with such punctilios, acts in open defiance of “het Pe- 


the laws of God and of the State, and with that wicked pur- ee insuffi- 
pose which is termed malice aforethought. While, there-cation the 


fore, because of presumed heat of blood, the law extenuates Pwtes be 


into manslaughter a killing upon such sudden rencounter, — 
and en- 


although proceeding upon an insufficient provocation, it gage in 


withholds this indulgence when, from the circumstances of roo A 


the case, it can be collected that, not heated blood but a set- fighting ng AP 
tled purpose to vindicate offended honour, even unto slaying t one, 


—— = 
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~ the combat. 


In the conclusion of his instructions, the Judge informed 
the jury, “that if they should believe according to the se- 
cond proposition, that the prisoner was not possessed of de- 
liberation and reflection at the time he gave the mortal blow, 
but acted under the influence of passion excited by the pro- 
vocation then received, it would be a case of manslaughter.” 
It is manifest that if there was error in the prupositign which 
we have been examining, this general instruction did not 
correct it; for the jury were expressly referred to that propo- 
sition for the legal meaning of “ deliberation and reflection;” 
and according to that proposition, there was deliberation aud 
reflection, “if the prisoner was sensible of what he was a. 
bout to do; and did the act intentibnally.” 

Entertaining a full conviction that in thi8 the jury were 
misdirected, we are of opinion that the verdict below ought 
to be set aside, and a venire de nove awarded. "This, decis- 


~ jon must be certified to the Superior Court of Wake, with 


directions to proceed agreeably thereto and to the laws of 
the State. e 


Per Curio. Judgment to be reversed. 


WILLIAM FRANCIS vs, OTHO H. FELMIT. 


A contract made by an infant to work a certain specified time with a 
carpenter, upon the consideration of the latter’s boarding and clothing 
him, and learning him the trade, is not binding upon the infant, and 
he may, at any time, leave the service of the carpenter, provided he 
has not arrived at full age, and confirmed the contract. 

If an infant have been furnished with necessaries while working with a 
mechanic, to learn his trade, upon an action of assumpsit brought a- 
gainst the infant for the value of the necessaries, it is a good defence 
under the plea of non-assumpsit that the defendant’s services in work 
and labour were equal to, or exceeded in value the necessaries fur- 


nished. 


This was an action of AssumpsitT, in which the plaintiff 
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declared in two counts—Ist, for a breach of contract—2ndly, Dec. 183) 


for the value of instruction in the drt and mystery of the” 
carpenter’s trade, and for a set of bench tools, and board and 

clothing furnished to the defendant. Pleas non-assumpsit 

and infancy. Replieation to the latter plea, that the instruc- 

tion given, and the board, clothing &c. furnished were ne- 

cessaries. ; 

Upon the trial at Haywood, on the last circuit, before his 
Honor Judge Pearson, the plaintiff proved that he was a 
carpenter, and had made with the defendant the following 
agreement, to wit: fhe defendant was to work for the plain- 
tiff, at the carpenter’s trade three years, and the plaintiff was 
to teach him the trade, to board him, and furnish him with 
$90. worth of clothes during fhe time, and at the end of the 
time, was to give,him a suit of clothes and a set of bench 
tools. He then proved that the defendant had worked for 
him but two_years and four months of the time, and had re- 
fused to work the remaining eight months,‘ and that the val- 
ue of the defendant’s work for those eight manths was at the 
rate of $25 per month, which he sought to recoverunder the 
first count. The plaintiff proved further that during the 
two years and four months the defendant was with him, he 
had instructed the defendant jn the carpenter’s trade, had 
boarded him, and furnished Him with clothes to the value of 
$114, and a set of bench tools of the value of $15, which 
he sought to recover under the second count. The defend- 
ant proved, that at the time he made the contract, and set in 
to work with the plaintiff, he was between seventeen and 
eighteen years of age; that his parents lived in the county, 
and, though poor, were able and willing to furnish him with 
his board and clothing. He also proved that he was a stout, 
able bodied young man, and did much work while he was 
with the plaintiff. 

His Honor charged the jury, that admitting the plaintiff’s 
evidence all to be true, he could not recover upon the first 
count, if the defendant, at the time he entered into the con- 
tract, and at the time he left the plaintiff’s employment, were 
under the age of twenty-one years. ‘That in regard to the 
second count, it was true that infants could bind themselves 
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for necessaries, as for board, clothes, and necessary instruc- 
tion, and that if the value of the board and clothes furnish- 
ed. and the instruction given by the plaintiff to the defend- 
ant, exceeded the value of the latter’s services, the jury 
should find for the plaintiff, and allow him the excess; but 
if the evidence satisfied them that the defendant’s services 
were equal to, or exceeded in value, the board, clothes and 
instruction, the defendant would be entitled to their verdict. 
There was a verdict ard judgment for the defendant, and 
the plaintiff appealed. 


No counsel appeared for either party in this Court. 


Dantet, Judge. The action is assumpsit. The defend- 
ant plead non-assumpsit and infancy. The first count is 
founded on a breach of a special agreement, entered into by 
the defendant, to work and labour for thé plaintiff for the 
term of three years, for the consideration therein expressed. 
We think that the plea of infancy, was a good bar to any re- 
covery on this count, Contracts entered into by a person 
within the age of twenty one years, are not binding, unless 
they be for the supply of necessaries, or utless he has con- 
firmed them after he has attained that age. The second 
count is ou a quantum meruit, for necessaries furnished to 
the infant defendant. ‘The plaintiff proved that he had fur- 
nished the defendant with necessaries. The defendant, un- 
der the plea of non-assumpsit, was permitted by the court 
to give in evidence, that he was an able bodied young man, 
and that he worked and laboured for the plaintiff, and in that 
way paid for the necessaries which had been furnished him. 
The Judge charged the jury, that if they were satisfied that 
the defendant’s services were equal to, or exceeded in value, 
the necessaries furnished, they would find for him. We see 
no error in the admission of the evidence or in the charge of 
the Judge. Under non-aseumpsit, evidence of payment in 
work and labour, or in any other thing which shews that 
the demand had been ex equo et beno extinguished before 
the commencement of the action, is proper. The judgment 
must be affirmed. 


Per Curram. Judgment affirmed. 
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ANN STINER vs. JOHN V, CAWTHORN. Dec. 1839 


If, upon an appeal by one alone, of two or more parties toa judgment, 
in the County Court, the Superior Court proceed in the cause, and 
render a judment therein against the appellant, and he thereupon ap- 
peal to the Supreme Court, the latter Court will not dismiss the ap- 
peal for want of jurisdiction to entertain it. 


In a proceeding by petition, under the act of 1784, 1 Rev. Stat. ch. 121, 
sec. 1, for dower, the suit for dower is at an end by the judgment of 
the court awarding dower. This is the only judgment to be rendered 
in that suit; and any proceeding to set aside the inquisition taken un- 
der our act—like the sctre factas—or writ of error—or writ of admeas- 
urement—or bill in equity, used to set aside the sheriff’s assignment 
in England—is in the nature of a new suit. 


The act of 1784 has not indicated the remedy tor an illegal or excessive 
allotment of dower; but the usages of our Courts have defined it, to 
wit, that when the report of the jury is returned, exceptions may be 
thereunto taken by any one thereby aggrieved, and the Court will set 
aside the allotment and order a new allotment, if sufficient cause be 
shewn. And if a judgment be pronounced overruling such exceptions, 
the party may appeal, which will not disturb the judgment that the 
widow recover her dower—nor vacate any thing that has been done in 
execution of that judgment; but will only carry up the proceeding in- 
stituted to set aside the inquisition of the jury. 

Under the act of 1784, the jury cannot assign to the widow the whole of 
her hiusband’s real estate, upon the ground that the whole of it is ne- 
cessary for her decent subsistence. The act gives her one third of the 
real estate of which her husband died seized, in which is to be com- 
prehended the mansion house and offices—or if the whole mansion and 
offices cannot be so taken in, without injustice to the children, then 
such part or portion thereof as may be sufficient to afford her a decent 
subsistence. But the mansion house—or a part of the mansion house 
—is not to be allotted in addition to her third, but in part of her third; 
and if the whole be allotted to her by the jury, when her hnsband had 
no other real estate, the report will be set aside. 





At May term, 1839, of Warren County Court, Ann Stiner 
filed her petition, setting forth that her husband, Jacob Sti- 
ner, had died intestate, seized in fee of a lot of land in the 
town of Warrenton, and praying that she might have dower 
assigned therein. ‘To this petition she made parties defend- 
ants, Henry T. Allen and Ann, his wife, and Eliza Dunna- 
vant, (which said Ann ond Eliza were the heirs at law of her 
deceased husband,) and also John V. Cawthorn, who claimed 
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Dec. 1839 to hold the interest of Henry T. Allen in his wife’s moiety, 
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~ under a purchase at sheriff’s sale. 'The defendants made no 


resistance to the claim of the petitioner; and thereupon the 
Court, in conformity to the directions of the act of Assembl 7, 
awarded a writ to issue to the sheriff, commanding him to 
summon a jury of freeholders, who upon oath should allot 
to the petitioner one third part of the lot aforesaid. At Au- 
gust term, 1839, the sheriff returned the inquisition of the 
freeholders, setting forth that in obedience to the said writ 
they had allotted to the petitioner “all the said lot, with all 
the out-houses, buildings and appurtenances thereto belong- 
ing, the same being all the real estate whereof Jacob Stiner 
died seised.” ‘Thereupon the defendant, Cawthorn, except- 
ed to the inquisition in these words: “ The defendant, John 
V. Cawthorn, objects to the report of the jury in this case, 
because the said jury, in the allotment of dower to the wid- 
ow, hath given her the whole of the real estate of which her 
husband, Jacob Stiner, died seized and entitled to.” But the 
Court “ confirmed the report, and ordered the same to be re- 
corded and registered,” from which judgment the defendant, 
Cawthorn, appealed to the Superior Court, where the cause 
coming on to be heard, on the last ‘circuit, before his honor 
Judge Saunpers, and it appearing to the Court that the whole 
real estate of which the petitioner’s husband died seised, con- 
sisted of a very small unfinished house and lot in the town of 
Warrenton, the whole of which was necessary for the decent 
subsistence of the widow, “ it was ordered that the exception 
taken by the defendant, Cawthern, be overruled, and the al- 
lotment affirmed; that the said report and allotment be record- 
ed, and that the petitioner hold according thereto.” 

From this judgment the defendant, Cawthorn, prayed an 
appeal to this Court, which was allowed him; and it was spe- 
cially stated on the record, “ that the other defendants were 
satisfied with the judgment, and refused to join in the appeal.” 

In this Court, Badger, for the petitioner, moved to dis- 
miss the appeal, because the other defendants had not joined 
in it. He also argued, in the event of his motion not being 
sustained, upon the merits of the question involved in the 


cause. 


W. H. Haywood for the defendant. 
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Gasron, Judge, after stating the case as above, proceeded 
as follows: It was moved here by the counsel tor the peti- 
tioner, to dismiss the appeal, for the want of jurisdiction in 
this Court to revise the judgment rendered in the Superior 
Court. In support of this motion, it was insisted, that where 
a joint judgment is rendered against two or more defendants, 
one alone cannot appeal therefrom; that the cases of Hicks 
v. Gilliam, 4 Dev. 217, and Dunn & McIlwaine v. Jones, 
ante 154, have established this to be the law in cases of ap- 
peals froni the County to the Superior Court; and that there 
being the same reason, the same law must obtain in regard to 
appeals from the Superior to the Supreme Court. It seems 
to us, that the positions asserted may be conceded, and yet 
the consequence contended for will not follow. Admit that 
the judgment in the County Court, from which Cawthorn 
appealed, was a joint judgment, and that the Superior Court 
acquired no jurisdiction of the cause, because one defendant 
alone cannot appeal, yet the Superior Court did act thereup- 
on and rendered a judgment therein, there being no other par- 
ties before it but the petitioner and Cawthorn; and from the 
judgment rendered in ¢hat Court, either of the parties who 
were alone before it might appeal to this Court. The cases 
quoted were decided here upon the ground that this Court 
had jurisdiction of them. In both there was a joint judg- 
‘ ment against two defendants in the County Court, and one 
only appealed to the Superior Court. In each there was a 
motion made to dismiss the appeal in the Superior Court, for 
want of jurisdiction. In the one case, the motion was refus- 


ed; the cause was tried; and a final judgment rendered for the _ 


plaintiff, from which the defendant in the Superior Court ap- 
pealed. In the other, the motion to dismiss prevailed, and 
the defendant appealed therefrom. This Court took jurisdic- 
tion of both appeals, and ia the exercise of that jurisdiction 
in the first case, reversed the judgment of. the Superior 
Court, and proceeding to declare what judgment should be 
rendered in the Superior Court, directed that Court to dis- 
miss the appeal and issue a procedendo to the County Court 
to award execution on the judgment there rendered; and in 
the second case affirmed the judgment of the Superior Court. 
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But it becomes necessary for the proper exercise of our ju- 
risdiction, to determine what was the subject matter of the 


Cawthorn appeal from the County Court, and whether that appeal was 


regular. ‘The legal remedy at common law to enforce an as- 
signment of dower, where no part of it had been assigned, 
was by a writ of dower unde nihil habet, and the judgment 
for the demandant was, that she “should recover seisin of a 
third part of the tenements demanded in severalty, by metes 
and bounds;” or if the judgment were rendered against ten- 
ants in common, “should recover seisin of a third part of the 
tenements demanded, in three parts to be divided.” By that 
judgment, at common law, the suit was at an end, and ar ex- 
ecution issued to enforce it, called a writ of habere facias 
seisinam. 2 Saund. Rep. note 44, c.d.e. In pursuance of 
that writ, the sheriff assigned dower on the land, and she 
might recover possession thereof by ejectment. Since the 
Statute of Merton, the widow might also have judgment for 
damages, and then the writs of seisin and of enquiry of dam- 
ages were usually blended together in one writ. Where an 
excessive assignment was made by the sheriff, the heir might 
have a scire facias to obtain an assignment de novo. Stough- 
ton v. Leigh, 1 Taun. 412. According to the opinions of 
some, he might have error, because of this appearing on the 
inquisition; while others have thought error would not lie, 
but a writ of admeasurement of dower, because the judg- 
ment and the award of execution were good—Styles 276— 
Palmer 266. Nay, Courts of Equity have entertained bills 
to be relieved against such assignments upon allegations of 
fraud and partiality—Hoby v. Hoby, 1 Ves. 218. Sneyd v. 
Sneyd, 1 Atk, 442. Our act of Assembly, (see 1 Rev. Stat. 
ch. 121, sec. 1,) regulating the mode of proceeding, directs 
a petition to be filed, setting forth the widow’s claim to dow- 
er, specifying the lands whereof her husband died seised, and 
praying that her dower may be allotted; and enacts that 
thereupon the Court shall issue their writ commanding the 
sheriff to summon twelve freeholders, who shall allot and 
set off to her one third part of the lands of which her hus- 
band died seised, and put her in possession of the same, 
which possession shall vest in her an estate for her natural 
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life in the third part aforesaid. The act is entirely silent as Dec. 1839 
to any further proceedings upon the return of the inquisition oe 
or report of the jury. In a proceeding by petition underthis “y 
act, as in a writ of dower at common law, the suit for dower Cawthorn 
is at an end by the judgment of the Court awarding dower. 

This is the only judgment to be rendered in that suit—any 
proceeding to set aside the inquisition taken under our act of 
Assenbly—like the scire facias—or writ of error—or writ 

of admeasurement—or bill in Equity used to set aside the 

sheriff’s assignment in England—is in the nature of a new 

suit. Our act has not indicated the remedy for an illegal or — 
excessive allotment of dower—but the usages of our Courts 

have defined it. In Eagles v. Eagles, 2 Hay. 181, it was 

decided, that when the report of the jury is returned, excep- 

tions may be thereunto taken, aud the Court will set aside 

the allotment and order a new allotment, if sufficient cause 

be shewn. This practice has been extensively followed 

since, and must now be regarded as firmly fixed. 


The appeal taken from the County Court, is not therefore, 
as it seems to us, an appeal from the judgment in the suit for 
dower, but merely from the decision made upon the motion 
or application of Cawthorn, who had been one of the de- 
fendants in that suit to set aside the inquisition or report of 
the jury returned therein, by which he alleged himself to 
be aggrieved. We can see no sufficient reason why any one 
aggrieved by the report of the jury may not be received to 
make this application, and when it is his application only, he 
alone can regularly appeal from the decision upon it. The 
appeal does not disturb the judgment that the widow recov- 
er her dower—nor vacate any thing that has been done in 
execution of that judgment. The appeal carries up the pro- 
ceeding instituted for setting aside the inquisition—but it 
leaves the inquisition in full force, until the judment of the 
appellate court shall pass upon it. 


Upon the main question involved in this controversy, the 
court feels no difficulty. In its opinion, the inquisition of 
the jury cannot stand. The dower of a widow, of common 
right, never did extend to more than a third part of the lands 
and tenements of her husband—and our Statutes have not 
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directly or indirectly, in any case, enlarged the right so as to 
comprehend more than a third. ‘They declare that she shall 
be entitled to dower in the following manner, “to wit, one 
third part of all the lands &c. of which her husband died 
seised or possessed.” ‘The writ to be awarded, is to allot to 
her “one third part of the lards &c.,” and the estate vested 
by the execution of the writ, is declared to be an “ estate for 
the term of her life in the third part of her husband’s lands 
&e.” Very plain ani unequivocal language must be found 
to warrant the supposed exception that where the whole of 
the husband’s real estate is necessary for the decent subsist- 
ence of the widow? then the whole may be allotted. T'o our 
apprehension, there is no language in the statute which jus- 
tifies such an exception. At common law, the heir was not 
compellable to assign to the widow for her dower, the man- 
sion house or any part thereof, but he might assign her dow- 
er in other lands, in allowance of the capital messuage. But 
if there were not any other lands of which she was dowable, 
and the heir assigned unto her a chamber in the capital mes- 
suage in the name of dower, and she agreed thereto, it was 
a good assignment. But she was not compellable to take the 
same, because it may be but trouble and vexation in a wo- 
man to have a chamber within the house of another man. 
See Perkins, sect. 406. Our act of 1784, 1 Rev. Stat. ch. 
121, sec. 1, intended to give the widow the right to require, 
where it might be done consisteatly with the rights of the 
heirs, that the capital messuage should be assigned in part of 


. herdower. Accordingly, after enacting that she shall have 


a third—it proceeds to state that in that third shall be com- 
prehended the mansion house and offices—or, if the whole 
cannot be so taken in, without injustice to the children, then 
such part or portion thereof only, as may be sufficient to af- 


ford her a decent residence. The mansion house—or a part 


of the mansion house—is not to be allotted in addition to 
her third—but in part of her third. Her claim is to a third 
only of her husband’s real estate. In the assignment of 
that third, if she wishes it, the mansion house, or so much 
thereof as is suitable, shall be included—but she cannot have 
more than a third. 

The particular circumstances set forth in the case, as in- 
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fluencing the judgment of the Superior Court, would be en- Dee. 1839 
titled to great weight, if this were a matter of discretion.—" 5 
But it is not. An inquisition allotting the whole of a man’s _ y. 
lands under a writ to set off one third part thereof, is, in our Cawthorn 
judgment, directly against Jaw, and must be set aside. 

It is the opinion of this Court, that the judgment render- 
ed in the Superior Court is erroneous, and must be reversed— 
and that the exception taken by the defendant to the assign- 
ment of dower which was returned to the Courty Court, is, 
in law, sufficient to set aside the same. ‘This decision will 
be certified to the Superior Court, with directions to conform 
their judgment thereto, and to issue theifwrit to the County 
Court, to set aside the said assignment. ‘The petitioner may 
then proceed to have a new assignment in the County Court 
according to law. 


Per Curiam. ' Judgment reversed. 


ELISHA WHARTON vs, WILLIAM WOODBURN. 


A responsibility incurred upon a request made by one professedly in be- 
half of himself and his copartner, in relation to their common busi- 
ness—but, in ‘ruth, for his individual benefit, is, in law, incurred at 
the request of beth. Hence, where a person became surety toa bond, 
given to secure money borrowed by one partner professedly for the 
firm, and so understood by the lender and the surety, but, in truth, for 
the individual use of the borrower, tt was held, thatthough the credit- 
or could not recover the money from the firm, for want of authority in 
the partner to bind the firm by deed, yet tlie surety upon paying the 
bond even voluntarily and without suit, might recover the amount 
from the firm. , 


This was an action of Assumpsir, brought to recover from 
the defendant, the survivor of Watson W. Woodburn and 
William Woodburn, a sum of money, paid and expended by 
the plaintiff to their use, and at their instance and request. 
It appeared in evidence on the trial, at Guilford, on the last 
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Dec. 1839 circuit, before his honor Judge Bariey, that Watson W. 
a Woodburn, on the Ist of March, 1833, had borrowed from 
vy. Peter Summers a sum of money, and to secure the payment 
Woodbu:n of it, had executed a bond in the name of Watson W. Wood- 
burn & Co.; that the plaintiff had executed the same as a 
surety; and that the money not being paid by the principal 
or principals, when it became due, the plaintiff had paid it as 
surety. The plaintiff alleged that at the time of this trans- 
action, Watson and William Woodburn, who were brothers, 
were cg-partners in trade; that the money was borrowed in 
the name of both, and for the benefit of both; and that the 
plaintiff became liable as surety, at the request of both. On 
the part of the defendant it was insisted, that at the time of 
the loan, Watson and William were not partners in trade, 
although they shortly afterwards became partners under the 
firm and style of William Woodburn § Co.; moreover, 
that if they were then partners, the money was borrowed by 
Watson, to raise his part of the capital stock of the firm; and 
that the plaintiff became surety in the bond for him, and at 
his request only. The only evidence necessary to be stated 
was that of Ludwick Summers, who deposed that his father, ~ 
Peter Summers, loaned to Watson W. Woodburn one thou- 
sand dollars, on the Ist of March, 1833, and at the same time 
received from the said Watson therefor, a bond signed by 
him in the name of Watson W. Woodburn & Co., and also 
by the plaintiff as surety; that Watson said that he and his 
brother were going into partnership; and that he wanted the 
money for the defendant, William, to take with him to the 
@ North, to purchase goods, for that he, the said William, in- 
tended to start next morning in the stage. This witness 
stated further, that in 1837 he had a conversation with the 
defendant, who said the bond was not signed as he thought, 
or as the witness told him it was; that he had received the 
money, but that i¢ was Watson’s part of the stock. This 
witness also proved the payment of the money by the plain- 
tiff to the executors of Peter Summers, in May, 1838, before 
the commencement of the suit; and that the said payment 

was made voluntarily, or without compulsion or request. 


His Honor left it to the jury, as a question of fact, whether, 
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at the time of the transaction, an actual partnership existed Dee. 
between the brothers; and instructed them that if it did not, Wharton 
they must find a verdict for the defendant. The jury were  y. 
also instructed, that if the cd-partnership did then actually Wecdburn 
exist, but the money was borrowed for Watson only, and that 

was known, the plaintiffcould not recover. But that if the 
partnership then existed, and it was borrowed:professedl y for 

the firm, and was so understood by the Jender and the sure- 
ty—then the plaintiff might recover, notwithstanding it was 

in fact desired to make up Watson’s part of the capital. The 

jury returned a verdict for the plaintiff, and the defendant 

moved for a new trial for error in the latterpart of the charge; 

which being refused and judgment given, he appealed. 


_ 


Mendenhall for the defendant. 
J. T. Morehead for the plaintiff. 


Gaston, Judge, after stating the case, proceeded as follows: 
We understand the general rule of Jaw to be that where a 
parnership is formed, each partner is the accredited agent of 414... oh 
the rest—whether they be active, nominal or dormant; and one partner 
has authority as such, to bind them either by simple con- og non 
tracts respecting the business of the firm, or by negotiable i, Sg 


instruments circulated in its behalf to any person dealing effeeted in 
bona fide. But itis also the law, that one partner cannot bind bw i ad 
his co-partners by deed, unless he have express authority by —— 
deed for that purpose. The bond therefore to Summers, press au- 
was not in law the bond of both the Woodburns: and upon deed be?” 


: that pu 
it, Summers could enforce payment only from Watson Wood- pose L— 
burn. Ip Equity, however, we apprehend that if it were pale 


shewn that the contract for the loan was made in behalf of shewn that 
both the partners, and that the security was by the contract fe loa 


intended to be one binding both the partners, but through = — 


mistake, had been so executed as to bind one only, Summers ners, and 
might have had relief against both. As the bond however pon ay 


was in law, the obligation of the partner only who executed ¥¥ oy aes 
' it, if nothing else appeared in this case then that the plaintiff tended to be 


R ; : i 
executed it as surety, the only inference that could be right- both the = 
rtners, 


fully drawn therefrom would be, that he was the surety of Pi through 
the principal in the bond. mistake 
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Dec. 1829 But it is to be recollected, thatthe contract between the prin- 
Wharton ©iPal and surety—though it may be inferred from the nature of 

y. ' the security given to the creditor—is not contained therein, 
Woodburn nor evidenced thereby; but is a tollateral contract—usually 
had been & parol one, which may therefore be shewn by any compe- 


ro —— tent and satisfactory evideice. For instance, it could not be 
one only, if denied but that if the plaintiff had, at the request of both the 


seems that 


the ereditor Woodburns, borrowed money in his own name and on his 
relief a. SOle responsibility, he could have regarded them as his princi- 


relief a- 

gainst both. nals, although neither of them was bound to the lender. And 
The cone we understand that in this ease, it is not denied by the de- 
aieie aalle fendant’s counsel, that if the money had been borrowed for, 


cipal au and received by, both the Woodburns, the plaintiff—notwith- 
though it standing the insufficiency of the bond to bind the Woodburns 
may be Ine . . . . 

ferred trom to Summers—could hold them both as his principals. His 


te nature “engagement having been entered into at their request, they 


of the seeu- _ 
rity given would be bound to indemnify him Trom loss thereby sustain- 


to the cred- 


itor—is noted. ‘The question then seems narrowed to this—whether a 
eowained responsibility incurred upon a request made by one profess- 


therein nor 

= edly in behalf of himself and partners, in relation to their 
bu: is a eol- common business—but in éruth for his individual benefit, is, 
acu in law, incurred at the request of both. We think itis. If 
ally a parel one of two partners purchase goods ostensibly for the part- 


one, whic 


may there- nership concern, but in truth for himself, the firm is bound by 
fore be , : ’ . 
shewn by his act—he is the agent of the firm in relation to its business; 


auy compe- and third persons contracting with him as that agent, con- 
satisfactory tract with the firm—so if he borrow money for the firm, but 


— misapply it, the firm is bound. When credit is advanced at 
teat the request of such agent, in behalf of the alleged business 
ae pret the co-partnership, it would seem that the contract there- 
ostensibly for is as much made with the concern as when goods are 
ae purchased or money lent. It is also insisted that there was 
a . ue evidence in the case justifying the instruction complained 
for himself; of. The evidence is certainly not very full or definite. 
or ‘borrow We, however, have not the right to set aside a verdict be- 
the firm, cause it is not upheld by the weight of testimony; and we 

but misap- ‘ . 
ly it, the Cannot say there was no evidence. The testimony of Lud- 
im s —_ wick Summers would seem to shew, that Watson Woodburn 
alleged that his negotiation was for the firm; and we think 


that the jury was well warranted in understanding him to 
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represent that the partnership had béen then formed, al- Vec. 1839 
though the business under it was not to commence until his ———~—— 
—_ rton 
brother’s return. ‘The execution of the note in the name of 
Watson Woodburn & Co., after this representation, was still Wooriburn 
holding out the profession that he was negotiating not for 
himself only, but for himself and a partner. And this view 
of the case may have been strengthened by the remarks of 
the defendant, which we understand to have been made af- 
ter he had resolved to contest his liability to Summers—“ that 
the bond had not been signed as he thought, or as the wit- 
ness told him it was, that he had received the money, but 
that it was Watson’s part of the stock.” It is possible, in- 
deed, that the jury might have regarded the latter part of this 
observation as an excuse for refusing to pay a partnership 
debt, after he had ascertained that he could set up a legal ob- 
jection to the note. 
As we do not see any error of law in the record, we can- 
not reverse the judgment. Let it be affirmed. 


Per Curiam. Judgment affirmed. 


4] 
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Dec. 1839 THOMAS JOYNER, Ex’r. of BRITTON JOHNSON vs. DREW- 





RY VINCENT. 


Ao instrument in the form of a bill from A to B, for a female slave, with 
this proviso, * provided if the said A should well and truly pay unto 
the said B, the above sum herein mentioned, before his death, then the 
above obligation to be void—only the increase, if any, to remain the 
property of B,” is a mortgage to secure the re-payment of the sum ad- 
vanced and mentioned in the instrument; and if the mortgagor remain 
in the possession of the slave and her increase during his life, and die, 
leaving the money unpaid, the mortgagee or his personal representa- 
tives, may at law recover the slaves of the personal representatives of 
the mortgagor. 

If, upon a mortgage of a slave, it is agreed that the mortgagee shall have 
the use of the slave in lieu of interest on the money advanced, it will 
not be usurious if that use does not exceed the legal rate of interest on 
the debt. 

If, ina mortgage deed for a female slave, it is provided that the mortga- 
gee shall have the increase cf the slave, the transaction will not be u- 
surious, though the increase exceed in value the legal rate of interest 
on the sum advanced, if the increase were not to vest in the mortgagee 
by reason or on account of the loan and forbearance, but were to be- 
come his in a different character, namely, as the donee of such in- 
crease; and parol evidence is admissible to prove the intended gift, for 
the purpose of repelling the imputation of a corrupt design to reserve 
usurious interest, whether it would be admissible or not to cunvert the 
apparent mortgage of the increase into a gift of them to the mortgagee 
of the mother. 

A mortgagee is not, under any circumstances, as between him and the 
mortgagor, obliged to take possession of the mortgaged property before 
a forfeiture; and until a forfeiture by the non-payment of the money, 
the possession of the mortgagor cannot be adverse to the mortgagee, 
so as to create a bar by the statute of limitations. 


This was an action of DeT1NvE, to recover a negro slave 
named Aggy, and other slaves, the issue of Aggy, tried at 
Northampton, on the last circuit, before his honor Judge 
SAuNDERS. . 

On the trial, the plaintiff produced and gave in evidence 
a deed from one Robert Johnson to his testator, for the negro 
Agg or Aggy, dated 9th of December, 1813. This deed was 
in the usual form of a bill of sale for slaves, expressed to be 
made in consideration of the sum of $150 paid by the purcha- 
ser to the seller, but with the following proviso: “ Provided, 
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nevertheless, if the said Robert Johnson should well and tru- Dec. 1839 


ly pay unto the said Britton the above sum herein mention- 
ed, before his death, then the above obligation to be void, on- 
ly the increase, if any, to remain the property of “Britton 
Johnson.” The plaintiff then proved the other slaves to be 
the issue of Aggy, and shewed a demand before the action 
brought, made of the defendant, and a refusal by him to sur- 
render the slaves. He then called as a witness one William 
Nelson, who deposed that the negro Aggy went into the pos- 
session of Britton Johnson upon the execution of the deed, 
aud remained there for about eighteen months or two years, 
when she had a child named Jacob, and shortly afterwards 
ran away, leaving the child with Britton Johnson; that she 
went to the house of Robert Johnson, and soon after Britton 
applied to the witness to go with him to see Robert on the 
matter; that he went, and Britton asked Robert why he did 
not send the girl home? to which he replied that the girl com- 
plained of Britton’s wife; that she was a good girl whom he 
had raised and had never struck a blow; and he disliked to 
force her back. Britton said he had one little child now to 
raise by hand; if Robert kept the woman and left him all the 
children to raise which she might haye, it would be very 
hard on him, as he was to have no interest for the $150, but 
the use of Aggy instead; and desired him to give him a note 
for the money. Robert replied that he had given Jesse John- 
son (who was a step-son of his) some negroes, and he wish- 
ed to do as much for Britton, (who was his nephew—the said 
Robert being childless,) and therefore he had given him the 
issue which Aggy might have; that he would not give Brit- 
ton a note; but in order that he might not complain of hav- 
ing to raise the little negroes, if Britton would consent to let 
Aggy remain with him, he would himself raise and take care 
of all the children she might have, for Britton, as long as he 
lived, without any trouble or expense to Britton, so that Brit- 
ton would have them at his death. Britton said he was afraid 
to leave them so long, lest the right to them under the deed 
should not be good. To this Robert replied, that old Mr. 
Moyt, who drew the deed, understood it as well asa lawyer; 
and proposed that Britton, Jesse and the witness should go 
to Mr. Burges, (a gentleman of the bar,) submit the deed to 
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Dec. 1839 him, state what they desired to do, and obtain his opinion; if 


Joyner 
v. 
Vincent. 


he thought the present instrument sufficient, the negroes to re- 
main; otherwise another instrument to be drawn, in order to 
assure the negroes to Britton. ‘To this Britton assented; and 
Mr. Burges was accordingly consulted, and gave his opinion 
that the deed was good, and that Britton might safely leave 
the negroes with Robert to bring up the young children, as 
had been proposed. This opinion was made known to Rob- 
ert, and all the negroes sued for remained with him till his 
death in June, 1836, when the defendant took possession of 
them as his administrator. 'The boy Jacob, the first child of 
Aggy, was kept by Britton Johnson till his death, in Decem- 
ber, 1837. The sum of $150 was the full value of such a 
negro as Aggy, at the time the deed was made. 

The defendant called as a witness one Mrs. Clarke, who 
stated that Britton Johnson said to her, some few years after 
the date of the deed, that Robert had paid up the money, and 
he had no claim to the negro Aggy. He also called one Jen- 
kins, who said that Britton, five or six years after Aggy had 
run away, told him he had no claim to Aggy, as the money 
was paid by Robert Johnson; but that he had the writings, 
which he would never give up, but would stand a suit first. 
The defendant also called one Benthall, who stated that in a 
conversation between Robert and Britton, about twenty years 
ago, the former demanded of the latter the papers, who said 
he had them not with him, but that he would give them up 
another time. 'The defendant then shewed that about the 
year 1827, Robert Johnson became non compos; and a guar- 
dian was appointed for him, who bired out the negroes from 
year to year during his life—he continuing non compos to 
his death; and then called a witness named Futrill, who sta- 
ted that after Robert’s becoming non compos, he went with 
Britton to Robert’s house, when they found him calm, as he 
sometimes was; and after some words had passed between 
them, Robert demanded of him the negroes, upon which 
Robert became furious, and abused and cursed Britton; and 
he shortly after left the house. This was all the material ev- 
idence given, except to character. 


The defendant’s counsel insisted that the deed under 

















OF NORTH CAROLINA. 


515 


which the plaintiff claimed was upon its face usurious and Dec. 1839 


void; that if not so upon its face, it was so upon the fact sta- ~ 


ted by William Nelson, that Britton Johnson was to have the 
use of negro Aggy in lieu of interest, and was also to have 
the increase of Aggy; that upon the true construction of the 
instrument, only the increase which should be born to Aggy, 
before the re-payment of the sum mentioned in the deed were 
to belong to Britton; that the evidence shewed that the mo- 
ney was repaid shortly after the time mentioned by Nelson, 
and before the birth of either of the children of Aggy sued 
for; and that cousequently the plaintiff could not recover, 
And finally, if these points were against him, that the bail- 
ment existing between Robert and Britton had been ended, 
Ist, by the fact of the guardian of Robert hiring out the 
slaves, which the eounsel contended put an end to the bail- 
ment in Jaw, and made the possession adverse; 2ndly, by the 
demand of the papers, and notice to Britton that he claimed 
and held for himself, and not for Britton; and 3rdly, by the 
demand stated by Futrill; and consequently the plaintiff was 
barred by the statute of limitations. 


The plaintiff’s counsel contended that there was no evi- 
dence of any usury—for though an agreement to let Brit- 
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tou keep the increase, in addition to the use of the negro 


Aggy, would be evidence of usury, if allowed, on account 
of a loan or forbearance, yet here the increase were intended 
as an advancement from a childless uncle to a nephew— 
were a gift; and therefore it was no evidence of usury; and 
that there was no evidence that the use of Aggy was worth 
more than the interest of the money—but if the jury believ- 
ed there was any intention to take more than a lawful rate of 
interest, and there were a color to conceal it, then he admit- 
ted the transaction was usurious, and the plaintiff could not 
recover. Secondly, he insisted that the true construotion of 
the deed was, that all the increase of Aggy, during the life of 
Robert Johnson, should be the property of Britton; but that 
if the construction of the defendant’s counsel were the true 
one, he denied that the money ever had been paid, and in- 
sisted to the jury that the evidence to shew it was not to be 
relied on. Thirdly, he admitted that if the possession had 
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Dec. 1839 become adverse by a demand and refusal,‘or by any act in- 
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~ consistent with the title of Britton, then the plaintiff was bar- 


red; but he insisted to the jury, that the evidence to shew it 
was not to be trusted. He denied that in law the hiring by 
the guardian put an end to the bailment, and of itself made 
the possession adverse; and insisted, that if what Futrill stat- 
ed actually occurred, it could not bar, because Robert was at 
the time a maniac; and had neither the legal nor actual con- 
trol of the negroes, and because what passed did not amount 
to a demand and refusal. And, therefore, he contended that 
the possession was held as the bailee of Britton, of all the 
slaves; that the plaintiff had a right to recover Aggy, if the 
money mentioned in the deed had not been repaid; but he 
admitted, that if it had been repaid, the plaintiff was not en- 
titled to recover Aggy, but that whether that was paid or not, 
he had a right to recover the other slaves, her issue. 

His Honor instructed the jury that if the deed was infect- 
ed with usury, it was void, and the plaintiff could not recov- 
er; that a corrupt agreement or understanding for more than 
the legal rate of interest, would vitiate the deed, whatever 
the form in which it might be put; that if the increase of 
the negro Aggy were reserved to Britton Johnson in lieu of 
interest, besides the use of the negro, it would be evidence 
of a corrupt agreement for usury; but if the increase were 
really intended to be given by Robert as an advancement to 
his nephew Britton, and had uo connection with the loan, 
then it would not be usurious. Whether allowing the use 
of the negro instead of interest would be usurious, would 
depend on the value of the use, whether it exceeded the in- 
terest on the money, of which no evidence had been given, 
but of which the jury would judge; and if they were satis- 
fied, there was in either way a bargain or agreement for usu- 
rious interest, then they should find for the defendant.— 
Whether the true construction of the deed was, that all the 
issue of Aggy, during the life of Robert Johnson, or only 
such as might be born before the repayment of the money 
mentioned in the deed, would vest in Britton, his Honor said 
he would reserve for further consideration; but in the mean 
time, that the jury would consider the case, as if all the issue 
were within the operation of the deed; and he instructed the 
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jury, that if they were satisfied that the said money had been Dee. 1839 


paid, they should find their verdict for the defendant as to 
the negro Aggy, however they might find in regard to the 
other slaves. 

As to the possession, his Honor instructed the jury that 
supposing Britton Johnson had title under his deed, whether 
the plaintiff could recover or not, would depend on whether 
Robert held possession for himself, or for Britton.’ | If for 
himself, commencing three years before the bringing of the 
action, then the plaintiff was barred: if for Britton, during 
the whole time, then the plaintiff was not barred: that such 
& possession as was mentioned by William Nelson, held un- 
der the agreement, and for the purposes stated by him, would 
not be adverse to Britton, but would be a possession for him, 
and would not bar, however long continued: but if the char- 
acter of that possession was changed by any act inconsistent 
with the purposes for which he held, or with the title of 
Britton—or by a refusal to deliver upon a demand made— 
or by notice to Britton that he no longer held for him, but 
for himselt, then the statute would immediately apply, and 
in three years would bar the right. The fact of hiring by 
the guardian, his Honor instructed the jury, was not an act 
so inconsistent with the relation of the parties, as of itself 
merely to determine the bailment, and make the possession 
adverse: and as to the demand stated by Futrill, he instruct- 
ed them, that although Robert Johnson had been found non 
compos, and had a guardian appointed, yet if, in fact, he 
knew what he was about, and in answer to the demand, in- 
tended to assert a title or possession in himself, or deny the 
right of Britton, that would change the character of the pos- 
session, and put the statute in operation. And upon the 
whole, his Honor directed the jury to enquire whether the 
holding which was first for Britton had ceased to be for him, 
and became a holding against him; and to regulate their de- 
cision accordingly. 

The jury found for the plaintiff for all the negroes; and 
a motion being made for anew trial for misdirection, and es- 
pecially in the construction of the deed, his Honor said he 
considered it unnecessary to enquire as to the propriety of 
that opinion, because the jury, by finding for the plaintiff for 
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~ clared that the money had not been paid, and so the instruc- 


tion became immeterial: and the new trial being refused, 
and judgment given for the plaintiff, the defendant appealed. 


Iredell for the defendant. 
Badger and B. F. Moore for the plaintiff. 


Rvurrin, Chief Justice. There is no legal ground on 
which, as we conceive, the verdict and judgment in this case 
can be disturbed. The action is between the personal rep- 
resentatives of a mortgagee and mortgagor, for a female slave 
and her issue, born subsequent to the execution of the deed, 
which was in 1813. The sum lent was $150; and the 
clause of redemption is thus expressed, “ provided, neverthe- 
less, if the said Robert Johnson should pay unto the said 
Britton the above sum, before his death, then the above obli- 
gation to be void—only the increase, if ary, to remain the 
property of the said_Britton Johnson.” The mortgagor died 
in 1836, and the other party in 1837, and the present action 
was brought in 1838; ard the jury have found that the debt 
remains unpaid. 

Upon the case thus stated, the right of the plaintiff to re- 
cover the slave originally conveyed, depends upon the plain- 
est principles; and the right to the issue necessarily follows 
that to the parent. The objections*to the recovery taken by 
the defendant, have been considered by us; and such as the 
jury have not said are unfounded in fact, we deem to be un- 
tenable in law, or misapplied in this case, or in this forum. 

The instruction upon the point of usury seems to us to be 
unexceptionable. Supposing it to have been intended that 
the mortgagee should have the use of the slave pledged, yet 
if that use did not, in the opinion of the jury, exceed in value 
the legal rate of interest on the debt, it is plain there was no 
usury. So, ifthe property in the issue, in addition to the use 
of the mother, would exceed in value the interest, yet that 
would not constitute usury, ifthe issue was not to vest in the 
mortgagee by reason or on account of the loan and forbear- 
ance, but was to become his in a different character, namely, 
as the donee of such increase. ‘This is true, whether the 
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intended donation be effectual in law or not; for although it Dee. 1839 


may be void for want of some requisite formality as a gift, 
yet its actual existence, even in an informal shape, repels the 
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imputation of the corrupt design to reserve a greater rate of Vincent. 


interest than is allowed by law; and without such motive, u- 
sury cannot be committed. The evidence was therefore 
properly heard and considered upon this point, because it was 
a questior. of guo animo the agreement was thus framed. 
There seems, however, to have been, upon the trial, a 
vague impression that the evidence of this agreement as to 
the issue was material to the plaintiff’s right to recover, as 
being substantive evidence of a distinct title of the nephew to 
the issue. Were it material to the rights involved in the 
present suit in a Court of Law, it would be our duty to ex- 
amine that question. The enquiry, whether the evidence 
on this subject establishes in law a gift from the uncle to the 
nephew, is very different from the enquiry whether the same 
was competent for the purpose to which it was directly ad- 
duced. The distinction is very apparent. In the one case, 
parol evidence is received to establish that an instrument is 
not infected with a secret vice that would invalidate it, or 
that a corrupt purpose, which might be inferred from the in- 
strument without explanation, did not in fact and truth ex- 
ist. The object of the proof is, therefore, to support the in- 
strument in its present form, as a valid security for the debt 
mentioned in it. But in the other view, the parol evidence 
is offered to make out a gift. By itself and independent of 
the deed, it is clearly inadequate. The question is, can it be 
received in aid of the deed, to control and give a character to 
it, by turning that into a deed of gift, which, notwithstanding 
the unusual terms in which the right to redeem is reserved, 
must, by itself, be deemed to be of that species of conditional 
conveyances called mortgages? This is a grave question to 
the rights of these parties, as they may ultimately be settled. 
It will arise when the present defendant applies to redeem. 
It does: not arise now; or rather the rights here involved can- 
not be affected by it. Our enquiry is-confined to the point, 
in whom is the legal title; and upon that it is evident the 
plaintiff must succeed. For as the instrument is found to be 
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mother, and of course carries the increase. Beyond that, 
therefore, search tor a title to the plaiutiff is supererogatory. 

In reference to the points on the statute of limitations, it is 
to be observed, that the Court is also relieved from consider- 
ing their correctness by the state to which the controversy 
is reduced in the views already taken of it. As the mortga- 
gor had his whole life to pay the money, and had paid no 
part of it at his death, the mortgage became forfeited only on 
that event. We think that a mortgagee is not, under any 
circumstances, as between him and the mortgagor, obliged to 
take possession before a forfeiture, and thereby subject him- 
self unnecessarily to an account. Whatever had occurred 
before the day of payment, our opinion is, that the mortga- 
gee might waive it, and that upon the forfeiture of the mort- 
gage by the non-payment of the money at the death of the 
debtor, a right to demand the mortgaged property thereby 
and then arose to the mortgagee. Consequently this action, 
which was brought within two years thereafter, is not barred. 


Per Curram. Judgment affirmed. 
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THE STATE vs. ELISHA KING et al. 


Where a public act is to be done by commissioners for that purpose ap- 
pointed, and the commissioners, or so many of them as by the terms 
of their appointment are required to act, do meet and confer, and a de- 
termination is made upon the subject by a majority of them, the major- 
ity will conclude the minority, and their act will be the act of the 
whole. And after a decision once made, the commissioners have 
nothing further todo. They are functus officio, and cannet afterwards 
meet to annul or vary the act which they have done. 

Where certain commissioners appointed to act on behalf of the public, in 
making a purchase, or accepting a donation of land, accept a proposi- 
tion for a gift of a piece of land, to be laid off in either of two ways 
at the option of the commissioners, and a part of the commissioners 
are authorised by the whole to lay off the land without specifying in 
which way, the act of a minority in laying off the land, will not be 
valid without the assent of the majority; though, if the proposition had 
not been in the alternative, the act of laying off the land, might have 
been performed by any one or more of the commissioners, or by any 
agent or attorney—provided that the act was done in conformity to the 
terms of the proposition. 

A proposition to give a certain quantity of land for the use of the public, 
to be laid off twenty poles on each side of a certain lane, commencing 
at a designated line and running thence to a particular river, is com- 
plied with by a donation of land laid off in the form of a parallelo- 
gram with the lane in the middle, and extending to the river, though it 
may not have the river for the whole boundary on that side. 

Where an act of Assembly, in one section, directs a site to be selected 
fora town in a newly erected county, and in a subsequent section en- 
acts that the County Court of the county “at its first session” shall 
appoint commissioners to sell the lots in said town, the first court 
which sits after the site is selected, and not the first court after the 
enactment, is the one vested with authority to make the appointment; 
and if an appointment be made before the selection of the site, it will 
be premature and revocable at least, if not absolutely void. 


At the last session of the General Assembly, an act was 
passed, by which the southern portion of the county of Bun- 
combe was erected into a separate and distinct county, by 
the name of Henderson. By a supplemental act, and in the 
11th section thereof, eleven persons were appointed com- 
missioners, in the words of the act, “to select and determine 
upon a site for a permanent seat of justice in said county, 
who shall locate the same as near the centre of said county 
as practicable, taking into consideration both the extent of 
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territory and population; and nine of the commissioners 
hereby appointed, shall have power to act.” It was further 
enacted in the 11th section as follows: “seven of the above 
appointed commissioners first named, shall have power to 
purchase or receive by donation, for the use of the county of 
Henderson, a tract of land, consisting of not Jess than twen- 
ty-five acres, to be conveyed to the chairman of the County 
Court, and his successors in office, upon which a town shall 
be laid off to be called Hendersonville, where the Court 
House and Jail shall be erected, and where, after the com- 
pletion of the Court House, the courts of said county shall 
be held, and the Clerk and Register shall keep their offices.” 
And the 12th section directs “that the County Court of Hen. 
derson, at its first session, shall appoint five commissiot.ers to 
Jay off the lots of said town, who, after designating such as 
shall be retained for public uses, shal] expose, after advertise- 
ment for thirty days, the residue to sale at public auction 
upon a credit of 12 and 18 months, and shall take from the 
purchasers bonds with security, payable to the chairman of 
the County Court and his successors in office.” At the first 
term of the County Court thereafter, in February, 1839, the 
court appointed Elisha King, John Davis, Samuel M. Car- 
son, John Woodfin and William Deaver, commissioners to 
lay off the lots of the town, and to perform the other duties 
prescribed in the 12th section of the said act. At this time, 
the commissioners appointed in the act, had not selected the 
site for the town, but at length, on the 27th of March, 1839, 
a meeting was held, at which ten of the said commissioners, 
including the seven first named, were present, and then the 
following proceedings were had, as appears from their Jour- 
nal. “On motion of Captain Miller, agreed that the follow- 
ing sites be named as the point; one near the road on Gen. 
Brittains’s and E. King’s land, calied Walnut Grove, and one 
on Shaw’s Creek, near Hugh Johnston’s house. Sundry 
motions to add a third site being lost, vote called for. Vote 
as follows: Road, Edney, Jones, Allen, Jarrett. Johnston’s, 
Clayton, Hightower, Wilson, Miller, Young, Deaver. The 
final decision in Johnston’s lane as follows: he is to give asa 
donation 20 poles on each side of the lane, commencing at a 
straight fence west of the house, and continue to the river; 
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added on each side so as to make that quantity of land; or if 
the commissioners would prefer having the site north and 


south, will give 25 acres in that direction, making the lane King etal. 


thecentre. Then adjourned sine die.” Of the seven first 
named commissioners, four, Miller, Wilson, Hightower and 
Clayton, voted with the majority; and three, Edney, Jones 
and Allen, voted with the minority. Immediately after the 
final vote, and before the adjournment of the Board, Hugh 
Johnston, whose proposition had been accepted, was called 
into the room, and informed thereof. It was then proposed, 
that the seven first named commissioners, all of them being 
then present, should proceed forthwith to survey the land, 
and take a deed therefor; when the three who had voted a- 
gainst the site, suggesting that it was inconvenient for them 
to attend, requested the other four to do it, and declared 
that hey would agree to what should be done by the four. 
In pursuance of this, these four went to the land, but be- 
fore the survey began, one of them, Miller, refused to pro- 
ceed, and went off. After his departure, the remaining three 
had the laad run off in an oblong of 26 acres, forty poles 
wide, and having its length east and west according to the 
first or first part of the proposition of Johnson; and took a 
deed from him to the Chairman of the County Court, which 
covered the site selected by the Board of Commissioners, and 
filed the same in the office of the Clerk of the County Court. 
On the 21st of June, it appears that ten of the persons who 
had been appointed commissioners in the act of Assembly, 
met, in order, as the journal states, “to reconsider the vote 
theretofore taken as to the location of Hendersonville.” Af- 
ter the object of the meeting was declared, two, Hightower 
and Clayton, desired it to be understood that they did not 
then consider themselves commissioners. A third, Colonel 
Chunn, who had not been present at the meeting of the board 
on the 27th of March, desired to understand whether or not 
the site for the village had been located—for if it had, he 
would not act as commissioner; but if not, he would act. 
And thereupon, on motion of Captain Miller, a vote was ta- 
ken whether or not the site had been located; and the seven, 
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who had made no objection to continuing to act as commis- 
sioners, voted that there had been no location. After this, 
Woodfin and Deaver, two of the five persons appointed by 
the County Court commissioners to lay off and sell the lots, 
being desirous of executing this, their supposed duty, requir- 
ed of the other three, the present defendants, to unite with 
them in doing so; but they refused to comply with this re- 
quest. An alternative mandamus having issued to the ce- 
fendants, requiring of them to lay off and sell the said lots, 
or to shew cause to the contrary; and they having made their 
returns thereto, the parties agreed upon the facts, and there- 


' upon submitted the case to the decision of his honor Judge 


Pearson, on the last circuit, at Buncombe. He awarded a 
peremptory mandamus, and from this judgment the defend- 
ants appealed to the Supreme Court. 


Clingman and Hoke for the defendants. 
The Attorney General for the State. 


Gaston, Judge, after stating the case as above, proceeded 
as follows: Upon the important question, whether the site 
for the seat of justice has been definitively fixed by those 
who were appointed by the Legislature to select it, we enter- 
tain the same views which have been expressed by his Honor. 
Where a public act is to be done by commissioners for that 
purpose appointed, and the commissioners, or so many of 
them as by the terms of their appointment are required to act, 
do meet and confer, and a determination is made upon the 
subject by a majority of them, the majority will conclude 
the minority, and their act will be the act of the whole. 
Grendley v. Barker, 1 Bos. & Pul. 229. Hxparte Ro- 
gers, 7 Cowan, 526. The act of Assembly authorised nine 
of the eleven commissioners to act. More than that number 
assembled, conferred, and resolved to fix on the site by a vote. 
The voice of the majority announced upon that vote, was the 
voice of the body; and accordingly the journal, after record- 
ing the vote, pronounces the result of it as the final decision 
of the board. After this decision, the board had nothing else 
to do; it was functus officio. It adjourned sine die—and 
those of whom it had been composed had‘no right to re-as- 
szmble and vote that they had not selected a site. 
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desirable that this county contention could be at once settled 
according to the right on the. main question, we feel reluc- 


tance in differing from the Judge on the question whether King etal. 


the seven persons first named in the commission, accepted 
the donation for the use of the conuty, under the provisions 
of the 11th section. 'These persons having been all present 
when the final decision of the board was taken, and a major- 
ity of them having voted in concurrence with that decision, 
we agree with the Judge in holding that they did resolve to 
accept Johuston’s proposed donation—and if that donation, 
as proposed, had been absolute and definite, the mere act of 
surveying the land and taking the deed, might have been 
performed by any one or more of the commissioners, or by 
any agent or attorney—provided that these acts were done 
in conformity to the terms of the proposal. The Superior 
Court held, that Johnston’s proposition was absolute and def- 
inite—to give 25 acres, 20 poles wide on each side of the lane, 
cemmencing at a straight fence west of the house, and con- 
tinue to the river—accompanied with a declaration that if the 
commissioners preferred that the length of the proposed do- 
nation should lie north and south, instead of east and west, 
he would vary the proposition accordingly. Now, it is not 
improbable that it was so understood, and that the commis- 
sioners, by their acceptance of it, without intimating a desire 
to have the land laid off in the form last suggested, meant to 
take the donation in the form first mentioned. But, after 
much reflection, we feel ourselves bourd to pronounce, that 
as the terms of acceptance set forth the proposition in exten- 
so, as one in the alternative, the right to take the land, either 
according to the one or to the other form proposed, is reserv- 
ed to those who are thereafter to act for the county—that is to 
say, to the seven commissioners. By the acceptance of 
Johnston’s proposition by the full board, the site was estab- 
lished. It was to be west of his house, adjoining the fence, 
and on both sides of the lane—but according to our interpre- 
tation of that proposition, the board left it to the seven com- 
missioners who were then to act, to choose how the land, the 
subject of the donation, should be run. And if so, without 
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commission, should be actually present when the choice was 
made, it is clear that three of the seven could not make it. 
If they had reported their selection to their associates in full 
convention, and these had sanctioned, as they promised they 
would sanction, what had been so done, of course the act 
would have become that of the whole body. But nothing 
of this kind appears to have been done. 

The mandamus, therefore, which has been ordered, must 
be superseded. If the controversy is not otherwise adjusted, 
the seven commissioners are those who have yet to act upon 
this subject—and if they will not, it is upon them the Court 
must he invited to act. 

We have considered the objections which were taken to 
the form of laying off the twenty-six acres, and concur in the 
opinion expressed below, that these are not well founded. 
We think the fair interpretation of Johnston’s first proposi- 
tion is, that the parallelogram should be forty poles wide, 
comprehending the waggon-road, which was to be in the 
centre as near as might be—and also, that the parallelogram 
should extend so far as to reach the river—not that the entire 
western boundary of the land should but on the river. 

One question has not been raised by the parties, but our 
attention has been necessarily called to it by the facts of the 
case. ‘The County Court appointed commissioners to lay 
off and sell the lots in the county town, before any such 
town existed. In doing this, we are of opinion that the 
Court misconstrued the act of Assembly. Though the words 
of the 12th section will admit of the interpretation that this 
appointment should be made at the first term after the enact- 
ment of the statute, to us, it seems clear that the Legislature 
meant the appointment to be made at the first term after the 
purchase or donation of the land selected for the town was 
completed, as directed by the preceding section. We regard, 
therefore, the appointment made by the County Court as pre- 
mature—and revocable at least—if not absolutely void. 

The judgment of the Superior Court must be reversed. 


Per Curiam. Judgment reversed. 
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WILLIAM M. MONTGOMERY et al. vs. WILLIAM B. WYNNS. Dec. 1839 


In a bequest of slaves to a married woman for life, and then to all the 
children which she may have at the time of her death; and in case 
‘any of them should die before marriage or arrival to full age,” then 
the share of such to the survivors of them; “and if all of them die 
before marriage or arrival to full age,” then over to other persons; the 
word “or’’ will be construed ‘and,’ and the limitation over will not 
be too remote, but will take effect upon the death of the mother, and 
of all her children under age and unmarried. 

Wherever the statute of limitations is a bar to the recovery of one of 
several parties plaintiffs in an action of detinue, it will operate against 
all, though the others were under the disability of infancy. 

The possession by the tenant of a particular estate in chattels is not, 
after the expiration of the particular estate, necessarily adverse to the 
remainderman, but it may be so, and that without any act or declara- 
tion of his to that effect; and therefore it is proper to be left to the 
jury to infer, if they so think, from the circumstances of the case, that 
the possession of the particular tenant, after the expiration of his es- 
tate, was adverse to the remainderman, without any precise declara- 
tion to thateffect, or any act for the special purpose of making known 
his claim. 


This was an action of DetTinve, for a slave named Ci- 
mon, tried at Hertford, on the last circuit, before his honor 
Judge Nasu. 

The plaintiffs claimed the slave in question under the fol- 
lowing clause in the will of Elizabeth Meredith: 

“T lend to my grand-daughter, Mary R. Montgomery, wife 
of George W. Montgomery, during her natural life, my two 
negro girls, Venus and Nancy, and man Cimon; and upon 
her death I give the same to all the children which she may 
leave at the time of her death; and in case any of them should 
die before marriage or arrival to the age of twenty-one years, 
then his, her or their share or shares to the survivors, or sur- 
vivor of them. And if all of them die before marriage or ar- 
rival to full age, then to the children of my grand-daughters, 
Elizabeth R. Hare, Mary M. Montgomery and Julia A. Mont- 
gomery, to be equally divided per capita.” 

It appeared in evidence that George W. Montgomery was. 
the husband of Mary R. Montgomery, the grand-daughter of 
the testatrix, as stated in the will; and that the slave Cimon 
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Dec. 1839 was placed in liis possession by the testatrix upon, or soon 
Montrom. #ter, his intermarriage; that he continued in possession of 

ontgom- | ‘ ‘ : , 
1] ery etal. Said slave up to the time of his wife’s death, which happened 
| in the spring of the year 1832; that the said Mary R. Mont- 
gomery left surviving her by her said husband, three chil- 
dren, all of whom died in the fall of 1832, while infants, and 
without having been married; that after the death of his said 
wife, George W. Montgomery remained in possession of the 
, said slave up to the time of the death of his last surviving 
child, and contirued thereafter in the undisturbed possession 
of said slave, exercising all the control usually exercised by 
a master over his slave, up to the time of the death of the 
said George, in the month of December, 1836; that in Febru- 
ary following, one Isaac Pipkin was appointed his adminis- 
trator, and took the said slave into his possession, hired him 
out for that year, and in the ensuing year hired him to the 
defendant in thisaction. The plaintiffs proved further, by 
Lewis M. Cowper, one of the executors named in the will of 
Mrs. Meredith, and who alone qualified thereto, that upon 
the death of his testatrix, the negro Cimon was in the pos- 
F session of Ggorge W. Montgomery; that he, the executor, 
never interfered in any manner with his possession, nor ever 
made ony formal assent to the legacy, having never said any 
thing in relation to the matter up to the time of the death of 
the said George; that theré was a sufficiency of assets, with- 
out the said slave, to pay the debts; and that a short time be- 
fore the bringing of this action, and while the defendant was 
| in possession of the said slave, he, the witness, was called 
upon by the Attorney of the plaintiffs, to know whether he 
| would assent to the legacy to them; and he thereupon made 
a formal assent. It was proved further, that the present 
plaintiffs were the only children of Elizabeth R. Hare, Mary 
M. Montgomery and Julia A. Montgomery, named in the said 
. will, at the death of the survivor of the children of Mary R. 
7 Montgomery, wife of the said George W. Montgomery. It 
fh was admitted that William M. Montgomery, one of the plain- 
tiffs, had been of full age more than three years before the 

| bringing of this action. 

The defendant objected, Ist. That the plaintiffs were not 
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entitled to recover, because the limitation to them in the will Dec. 1839 





was too remote. 
Montgom- 


2ndly. That the action should have been brought in the 
name of the executor. 

3rdly. That the assent to the legacy of the plaintiffs hav- 
ing been made by the executor when the property was in the 
adverse possession of the defendants, and not before, they 
could not sustain their action. 

4thly. That the plaintiffs were barred by the statute of 
limitations. 

His Honor instructed the jury, that the limitation over to 
the plaintiffs, in the bequest of Mrs. Meredith, was not too re- 
mote; that this was one of those cases in which the law, to 
carry out the intention of the testatrix, as apparent from the 
will, and to prevent the bounty from being defeated, would 
convert the word or into and, whereby the devise after a life 
estate would be to a life or lives in being, and twenty-one 
years after, which in law is a good limitation. Upon the 
2nd and 3rd points, his Honor charged the jury that a legacy 
was an inchoate right, not perfected at law, until the assent 
of the executor; and that when the executor did assent, it re- 
lated back to the death of the testator; and that, therefore, the 
action was well brought by the plaintiffs in their own name. 
Upon the last point, he instructed the jury, that if, in this 
case, William M. Montgomery was barred by the statute of 
limitations from bringing this action, the statute barred the 
other plaintiffs; that William M. Montgomery was not bar- 
red, unless the possession of George W. Montgomery was ad- 
verse; that George W. Montgomery held the negro in ques- 
tion under the bequest in Mrs. Meredith’s will, by which a 
life estate was given to his wife; and after her death, and the 
death of her children under age and unmarried, to the plain- 
tiff; that during the life of his wife, he held the negro in his 
own right, and after her death, he held him for his children, 
under the devise to them, as being their parent and next 
friend; and after their death he would still continue to hold 
him, under the devise in the will, for the benefit of the plain- 
tiffs, until, by some declaration or act of his, he had signified 
his intention to hold him as his own property, and adverse 
to the plaintiffs; that it was for them to say whether the de- 
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fendant had satisfied them that George W. Montgomery ev- 
er had, by act or declaration, signified or made known his in- 
tention to hold the negro Cimon as his own property, and 
adverse to the plaintiffs; that if the defendant had so satisfied 
them, then the statute began to run from such act or declara- 
tion, and if he held more than three years from that time, 
that his title in this action would be good, becatise it would 
be a bar to William M. Montgomery; and in that case they 
would find for the defendant; if, on the other hand, the de- 
fendant had not so satisfied them, then the statute was no 
bar, and they should find for the plaintiffs. There was a ver- 
dict and judgment for the plaintiffs, and the defendant ap- 
pealed. 


Iredell for the defendant. 
Badger for the plaintiffs. 


Rurrtin, Chief Justice. The instruction to the jury up- 
on the statute of limitations, seems to the court to lay down 
a principle that is not entirely correct. 'The possession of 
George W. Montgomery is presumed to be upon his own ti- 
tle, and for his own benefit, and therefore, adverse to the 
plaintiffs, as to the rest of the world, unless the circumstance 
that he had acquired the possession of the negro as owner of 
a particular estate, prevents a possession, continued after the 
expiration of a particular estate, from becoming adverse to 
the remainderman. The plaintiffs cannot treat his possession 
as their own, upon the ground that some of them were in- 
fants; for, with respect to the statute of limitations, this ac- 
tion is to be regarded as if William Montgomery, who was 
of age more than three years before suit brought, was the 
sole plaintiff. Riden v. Frion,3 Murp. 577. His Honor, 
indeed, placed the question exclusively on the fact that the 
plaintiffs were remaindermen. As we understand his Jan- 
guage, he held that the possession in this case, after the death 
of Mrs. Montgomery and her children, could not, in law, be 
deemed adverse, upon the strength of the possession itself, 
and the notorious exercise of all ordinary acts of ownership 
however long continued; but that there must be some fur- 
ther and distinct declaration, or act of the party, for the pur- 
pose of specially signifying or making known that he claim- 
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ed the negro as his own property, and held adversely to the Dec. 1839 

remaindermen. - 

: ‘ : Montgom- 
The rule thus laid down, would have an important influ- ery et al. 

ence on the right to a most valuable species of property a- | ¥- 

mongst us, and we are not prepared to give our assent to it. ——— 

By it, the owner of a particular estate and the remainderman 

are placed upon the footing of bailee and bailor; of which, 

we are notsatisfied. As to land, the particular tenant hold- 

ing over, stands perhaps towards the remaindermen as a ten- 4’ in 

ant towards a landlord. But the idea of such a tenancy /er tenant 

does not belong to the ownership of distinct successive es- ne pan 

tates in personal chattels, and not arising out of any contract ‘wards the 


between the parties, or those under whom they claim. The mr 
enant tn- 


one is not obligéd to preserve the ixterest of the other. The wards his 

owner of the present interest is not the bailee of the owner ne 

of the future interest; and there seems to be no reason of of such ten- 
: ‘ os ‘ : ancy does 

policy to authorise the fictitious creation of that relation be- not belong 

tween them. In many cases, no doubt, the jury may justly a eg 

infer, as a fact, that the possession thus contiuued is not ad- distinet sue- 

verse to the remainderman. In the present case, for exam- tates in oot 

ple, it would be a natural inference, that after the death of yoy c4 oe 

their mother, the father retained the possession for her chil- — - 

dren. They were his own; were infants probably, living tract be- 

with him; and the limitation over to them was in clear terms os 

that could not be misapprehended even by a layman. Be- 

sides, the father had no shadow of claim against his chil- 

dren. But none of those reasons apply to the present plain- 

tiff, and the same inference will not arise in any mind.— 

The plaintiffs are strangers to G. W. Montgomery, or con- 

nected with him collaterately and remotely only; one of 

them is of full age, and resident probably in the same neigh- 

borhood; and they claim under a bequest which is valid on- 

ly by professional construction, and taken literally, would 

render the limitation to them void. Is it not probable that 

G. W. Montgomery did not know that “or” could be read 

“and;” and that therefore he might suppose the gift to his 

children to be in law, absolute? If he did so believe, then 

upon the death of the children, the father would be entitled 

as their next of kin; and if he so claimed, his possession was 


adverse. For adverse possession, consists of actual posses- 
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Dec. 1839 sion, with an intent to hold solely for the possessor to the 
~ exclusion of others. No color of title is requisite on which 


Montgom- a . 
ery ie to found the possession of personal chattels; and with or 


Ww an without a good title the possession will be adverse, if the 
eo party held for himself. Buta colourable title ora plausible 


ae claim may tend to evince the nature of the possession; whe- 
consists of ther, for example, it be adverse or subservient to another ti- 


actual pos- If the principle stated by his Honor, be admitted to be 


session tle. 


with an in’ generally true, yet we think these are plainly grounds in this 


oy bed ,. case, on which a jury might find the possession to be adverse, 
sortothe Without any precise declaration to that effect, or an act for 
Sees ang the special purpose of making known his claim. With what 
as nocol- actual intent the possession was kept, was for the determina- 
our of title. ° ° : ° 
isrequisite tion of the jury, aided, indeed, by legal presumptions to a 
powi'c certain extent. If from the terms of the will, and the inter- 
possession pretation that an ordinary man would put on it, and from 
ef personal , . 
chattels, the length of the possession by G. W. Montgomery and his 
vithot q administrator, after the death of his children, and from the 
ahd acts of ownership, the jury inferred that the defendant, and 
sion ll those under whom he claims, ‘in fact, believed the title of G. 
if the par- W. Montgomery to be good, and for that reason kept the 
—o fer possession, the jury should have been instructed that such 
possession was adverse. Wé think those circumstances are 
evidence on which a jury might found ‘such an inference, 
without the declaration required in the instruction, and with- 
out any farther act than the possession and the exclusive 
exercise of dominion over the negro; and therefore that the 


judgment Tust be reversed, and a venire de novo awarded. 


Per Curiam. Judgment reversed. 
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JAMES J. HOYT et. al. vs. ROBERT RICH. Dec. 1839 





A grantee may, under the act of 1798, 1 Rev. Stat. ch. 42, sec. 31, pro- 
ceed to vacate a subsequent grant fraudulently obtained, with knowl- 
edge of his previous grant, though the subsequent grant covers a part 
only of the land incladed in his grant. 

A petition under the act of 1798, setting forth, as the matters constituting 
the fraud it charges, that the defendant, “ at the time of obtaining his 
grant well knew, or had reason to believe, or had received some in- 
formation that the land had been previously granted,” may be demur- 
red tu for uncertainty; and if the defendant do not demur, but plead to 
the scire facias, query whether any judgment could be pronounced for 
the petitioner upon it? . 


The plaintiffs filed a petition in the Superior Court of - 


Rutherford county, setting forth that on the 26th of Novem- 
ber, 1796, two grants from the State issued to Tench Coxe 
tor lands lying in said county; that by several mesne con- 
veyances, the title of Coxe therein had been duly conveyed to 
the petitioner; and that subsequently the defendant obtained 
a grant from the State for land lying partly within one, and 
partly within the other, of the said grants to Tench Coxe; 
charging that the grant to the defendant was obtained by 
fraud, he, the said defendant, knowing that the land thereby 
purported to be granted was not vacant, but had been previ- 


ously granted as aforesaid, and praying that a scire facias © 


might issue directed to the defendant, and requiring of him 
to shew cause wherefore the grant so fraudulently obtained, 
should not be vacated. The scire facias issuedsaccording- 
ly, and upon the return thereof the defendant appeared, and 
put in an answer to the petition, In substance, it denied that 
the grants issued to Coxe—and if they did issue, that the ti- 
tle therein had been transferred to the petitioners—and that 
at the time he obtained his grant, he knew that the land had 
been previously granted to Tench Coxe, or any other per- 
son—and averred that, in fact, the land granted to him was, 
at the time of obtaining his grant, vacant and unappropriated. 
The case, as stated by his Honor Judge Pearson, before 
whom the cause was heard, does not shew that any issues 
were made up and tried, but merely that the Court dismissed 
the petition, because, although it appeared that a part of the 
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Dec. 1839 |and comprehended in the defendant’s grant lay within the 

boundaries of one of the grants under which the plaintiffs 

v. derived title, and a part also within the boundaries of the 

Rich. other of these grants, yet there was a part-.not covered by ei- 

ther of these elder grants, but which was in fact vacant and 

uvappropriated at the time when the defendant obtained his 

grant. His Honor declaring it to be his opinion that the pe- 

titioners had no right to complain as to that part of the de- 

fendant’s grant which did not interfere with their land, and 

also that the act of 1798, 1 Rev. St. ch. 42, sec. 31, did not 

provide for the case ot a junior grant, which only in part in- 

terfered with a senior grant, and as to another part, was val- 

id, as being upon vacant and unappropriated land. From 

this judgment, dismissing their petition, the petitioners ap- 
pealed to the Supreme Court. 


Hoytetal. 


No counsel appeared for the petitioners in this Court. 
Hoke for the defendant. 


Gaston, Judge, after stating the case as above, proceeded 
as follows: The proceedings in this case have been so ir- 
regular, that we should probably be obliged to reverse the 
judgment rendered below, even if weconcurred in the opin- 
ion expressed by the Judge. The act of 1798, 1 Rev. Stat. 
ch. 42, sec. 31, which first authorised a person claiming ti- 
tle under a grant, and aggrieved by the issuing of a subse- 
quent grant, to have the latter vacated upon his petition, be- 
cause made against law or obtained by false suggestions, sur- 
prise or fraud, directs that a scire facias shall issue as the 
leading process; that the proceedings thereon shall conform 
to the general rules of practice in such cases; and that if, up- 
on verdict or demurrer, the Court believe that the grant was 
made against law, or obtained by fraud, surprise, or upon 
untrue suggestions, they may vacate the same; and a copy of 
their judgment shall be filed in the Secretary’s Office. The 
rules of practice referred to, are the established rules of plead- 
ing and trial which obtain at common law on a scire facias 
to repeal the King’s letters patent. In such cases the scire 
facias ordinarily issues out of, and is returnable into, the 
Court of the Chancellor, but the jurisdiction exercised there- 
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on by the Chancellor, is a part of his common law jurisdic- Dee. 1839 
tion, and the pleadings and trials are according to the course emnesahh 
of the common law. If the parties come to au issue, the “y, 
Chancellor cannot try it. According to the course ofcommon Rich. 
law proceedings, none but a jury can try disputed facts; and 
therefore, in such a case, he delivers the record into the Court 

of King’s Bench for a trial at bar. But if the pleadings ter- 

minate in a demurrer, the Chancellor pronounces the judg- 

ment of the law thereon. See case of the Prince, 8 Repts. 

1, and Queen v. Bewdley, 1 P. Wms. 207—also 4 Inst. 88, 

Dyer, 197, b. 2 Wills. Ed. of Saund. note 72,0. When, 
therefore, the Legislature thought proper to delegate to per- 

sons aggrieved by a patent illegally or fraudulently made, the 

high prerogative writ of scire facias, to have the patent re- 

voked and vacated, it was deemed expedient to declare that 

the proceedings thereon should be according to the ancient 

law of the land—where judgment follows upon a rerdict or 
demurrer. It has been since deemed expedient to enact, that 

where proceedings are to be instituted on the part of the 

State, to vacate a grant, they shall be instituted before this 

Court, and shall be here proceeded on according to the course 

and practice in Equity causes. Act 1830, ch. 2, 1 Rev. 

Stat. ch. 42, sec. 33. It may become a question how this 

Court, in the exercise of that jurisdiction, will have disputed 

facts tried; but assuredly nore of the provisions of this act 

have any bearing on cases instituted by petitions of individ- 

uals under the act of 1798. The question directly decided 

below has never, that we are aware of, been before judicially 
considered. It is an important question, and not altogether 

free fro:n difficulty. ‘We agree with his Honor in thinking 4°" 
that a grant, which is sought to be vacated, as having been sought tobe 
illegally or fraudulently obtained, must, (at all events, where rho . 
the proceeding is by scire facias,) be vacated in toto, or not pono Meg 
at all. It is an entire thing—alleged to have been procured !y obtained. 


mnst (at all 


by imposition on the State—in evasion or violation of its events 
laws. If these allegations be properly preferred and fully celine 
sustained, then the grant is in law ascertained to have wrong- fa a ty 


fully issued, and is to be vacated—and if they be not, it is in vacated in 
oto, Ora 


law good, and must stand unrevoked. There can be no ques- at il. 
44 
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Dec. 1839 tion, we think, but that such is the settled law under the old 


Hoytetal. 


fashioned scire facias to repeal the King’s letters patent, and 
that such was the law hefore 1830, when the State sought by 
scire facias to annul her grants. The enquiry then resolves 
itself into this: does the act of 1798, which authorises the sci. 
fa. to be sued out on the petition of an aggrieved individual, 
restrict this remedy to him who has a right to the whole of 
the land alleged to have been improperly granted, and who 
is therefore aggrieved to the full extent of the illegal grant, 
or concede it to every one who has right to any portion of the 
land granted, and is aggrieved in part only by that grant? 
It is possible, perhaps probable, that the attention of the Le- 
gislature, when passing the act of 1798, was not distinctly 
called to this enquiry—but however that may be, the Court 
has no other mode of collecting their will than by the lan- 
guage they have used, except that so far as that language is 
ambiguous, we may take into consideration the mischiefs 
which may attend the one or the other of the expositions of 
which it is susceptible. Upon the words of the act, we 
should find great difficulty in saying that there is room for 
the restricted interpretation which the act received below. 
There is no other designation of those authorised to petition, 
than by the words “any person or persons claiming title to 
lands under a grant or patent from the King, the Lords pro- 
prietors or the State of North Carolina, who shall consider 
himself or themselves aggrieved by any patent or grant to any 
other person against law, or obtained by false suggestions, 
surprise or fraud.” It has been settled, that none but those 
aggrieved by the patent sought to be vacated, because of a 
previous interest in the subject matter of that patent, are en. 
titled to the remedy given by the act. The petitioner must 
be in fact a person aggrieved, and not an officious intermed- 
dier. Crow v. Holland, 4 Dev. 417—Hoyle v. Logan, 
Ibid. 495-- Featherston v. Mills, Ibid 596. But if he be ag- 
grieved—if he have a previous interest in the subject matter 
of the new grant—if his title under the old grant may be 
clouded thereby—he comes manifestly within the “descrip- 
tion given by the act—whatever may be the extent of his 
grievance. It is because the patent complained of, if it re- 
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main unrepealed, may do him injury, that he has the right Dee. 1539 
to demand its repeal, if he can shew grounds sufficient in law a 
to repeal it. But, we apprehend that we should do violence 7. , 
to the plainly declared will of the Legislature, were we to Rich. 
hold that he should not be permitted to exercise this right, 

unless that injury were co-extensive with the whole subject. 

matter of the grant. We must not, where the law is plain, 

claim to be wiser than the law-makers. 


But if the words were less explicit, we are by no means 
certain, that the inconveniences of the more obvious con- 
struction are so great as to justify a departure from it. We 
say nothing now of an application to vacate a patent, merely 
because ot irregularities in obtaining it. How far these ir- 
regularities may be availed of, when the application is made 
by an individual alleging himself to be aggrieved, opens a 
field for enquiry into which we do not mean to enter. Itis 
enough to say, that perhaps there are irregularities of which 
the State may complain, which, if waived by her, cannot be 
regarded as aggrieving any individual, and furnishing to him 
sufficient cause for ascire facias. Our remarks are confin- 
ed to the case before us, which is an application to vacate a 
grant, because of fraud in obtaining it, with knowledge of a 
previous grant for the same land. Now, we have no hesita- 
tion in saying, that to support such an application, a case of. ene 
clear fraud must be made out. Constructive notice of thean applies. 
prior grant—information that might put a prudent man upon per: of a” 
his guard before he completed his grant—a suspicion that 5™"'ee 


vacate a 


the land, or a part of it, might not be vacant and unappro- gram, be- 


cause of 


priated—that kind of notice which may be sufficient in E- fraud in ob. 
quity to bar the plea of a purchaser for valuable considera-‘""\"* ": 


° . : with knowl. 
tion—is not enough to constitute the fraud contemplated by ‘ve «f a 

se a revieus 
the law. We adopt the language so far as it is applicable, rest bor 


the same 


which was used by a learned Judge in a case somewhat a-\,°4".'<. 


nalogous, where a registered, was sought to be postponed to vd pi 
- bad ‘aud mm 

an unregistered conveyance because of fraud, “we cannot be mae 

° . ° ° mut sone 

permit fraud to prevail, but it shall only be in cases where the ovis" 


notice is so clearly proved as to make it fraudulent in the '°\',"! 


% Baap ; the prior 
grantee to take out a grant in prejudice to the known title aa seer 
oO: mation 


another, that we will adjudge the grant to be vacated.”— that might 





a 
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Dec. 1839 Ff'yatt v. Burwell, 19 Ves. 439. Where such a fraud is 
ty .....,) actually established, the grantee has little cause to complain 
Hoytetal. 
y. if, asa penalty for his criminal act, he lose not only what he 
Rich. sought to take dishonestly from another, but that which he 
have put a might honestly have secured to himself, if he had confined 


prudent his grant thereto. 


inan upon 


his guard Perhaps, however, some real inconveniences may be found 


before he. . ° 
completed in practice to result from the construction we feel ourselves 


et ona bound to adopt; but on the other hand, it is obvious how 


that the — completely the remedy provided by the law may be evaded, 


land or i . ‘ P 
parc of it if the other construction obtain. A fraudulent grantee will 


might not cave himself effectually therefrom, if he but take care that 


be vaeaut 


and unap- his grant, however injurious to others, shall include one acre 


sropriated: ° ° ° 
that kind ofof vacant land. By this contrivance, he may practically 
which may Tepeal all the enactments of the law for the benfit of per- 
be sufficient sons aggrieved. 


in equity to P , eas 
bar the plea We have entertained serious doubts, whether the petition 
on beret in this case, is not too vague to warrant any judgment for 


bic consid-the petitioner on the scire facias. It charges, indeed, that 
not enough the defendant procured his grant by fraud—but in setting 
tate the. forth, as it was necessary should be set forth, the matters 
aeons constituting the fraud, it charges that the defendant, at the 
by the act. tine of obtaining his grant, well knew, or had reasons to 
believe, or had received some information, that the land had 
been previously granted. A demurrer to the scire facias 
because of this uncertainty in the petition, we think, might 
have been sustained. But as the defendant did not demur, 
but plead to the scire facias—for so we mustginderstand his 
answer—as the petition, if the objection had been taken, 
might, and probably would have been permitted to be amend- 
ed—and as the uncertainty might have been cured by ver- 
dict on specific issues, had not the Judge dismissed the peti- 
tion without a trial—because of what we believe an errone- 
ous conception of the law—we forbear from expressing any 

decided opinion upon that point. 
It is the judgment of this Court, that the judgment of the 
Superior Court be reversed, and the cause remanded for 


further proceedings therein. 


Per Curiam. Judgment reversed. 




















MEMORANDUM. 


At a meeting of the Governor and Council, held at the 
Executive Office, on the 10th of February, 1840, Epwarp 
Hat, Esquire, of the town of Warrenton, was appointed a 
Judge of the Superior Courts of Law and Equity for this 
State, vice Judge SaunpeERs, resigned, 
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ACCORD AND SATISPACTION. 


See Evipencr 5. 


ACCOUNT. 
See Jusrice’s JuRIspDICTION. 


ACTION. 

Generally, where matter subsequent, 
bars an action, it consists of some 
act or agreement on the part of the 
plaintiff himself, as in the case of 
a payment received after the action 
is commenced. Hauzhion & 
Booth vs. Leary vol. 3. 26 

See Commencement or Suir —Co- 

VENANT lI. 


ADMISSIONS. 
Ses Declarations anp ADMISSIONS. 


AGENT. 
See Huspanp anno Wire. 


AGREEMENT. 

1. Where an agreement was made 
between A and B, for the purpose 
of settling all controversies be-| 
tween them, and in which they ac-| 
knowledged, among other things, | 
that they were tenants in common, 
of all the lands whith they had 
purchased from C, a memorandum 
endorsed on the agreement by the 
parties, that it was not to extend to) 
the suit of D’s heirs against B and) 
C, “and A, as agent or attorney 
for said heirs,” cannot be under- 
stood to except from the operation) 
of the agreement the acknowledg- 








ment of the tenancy in tommon in 
the said land between A and B; 
although the suit of D’s heirs for 
whom Aewas agent, was fos the 
same land. oss vs. Durham 
vol. 4. 59 


2. Where the controversy in a cause 
turns upon the meaning of the par- 
ties to a verbal agreement in fela- 
tion to a matter upon which there 
is room for dispute, it is proper 
for the Judge to leave it to the jury 
as a question of fact to ascertain 
what was the agreement of the 
parties in gelation to such matter. 
Islay vs. Stewart vol.4. . 160 


See Assumpsrr—ContTract. 


ALIENS. 
See Citizens 1, 2, 3. 


AMENDMENT. 

A conclusion in a warrant for a pen- 
alty, against the form of the stat- 
ute, when it should be against the 
form of the Statutes, is‘a substan- 
tial defect, which is not cured by 
the verdict. But the Supreme 
Court, under the Ist and 10th sec- 
tions of the 3rd chap. of the Re- 
vised Statutes may amend the de- 
fect, as it does not change the is- 
sue between the parties, and is, 
according to the right and justice 
of the matter, found by the jury. 
State vs. Muse _ vol. 4. $19 


Sez Appeats 7, 8—DisconTINUANcE. 
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APPEALS. . Dunns, McIlwaine § Co. ys. Jones 

1, Upon appeals from interlocutory vol. 4. 154 
judgments, nothing should be cer- §, On appeals to the Supreme Court, 
tified exeepting so much of the case questions of law—except such as 
below as is uecessary to present the appear on the record strictly so 
point to be reviewed. Smith vs.!  eallod—are not allowed to be rais- 
Collier vol 3. 67, ed in that court which were not be- 

2. An appeal will not be sustained, fore the court from which the ap- 
where there is no judgment be-| -peal was taken. ‘The case made 
tween the parties. nor at the in-| by the Judge below, is regarded as 
stance of one who is not a party to! nearly as possible, in the light ofa 
the cause. Siler vs. Blake vol. 3.| bill of exceptions for specified er- 

e 95, rors. The presumption is, that 

| whatever is not complained of was 
rightfully done; but this presump- 
tion cannot hold against what ap- 
pears. When by no reasonable 
intendment, facts can be supposed 
to have been shown upon which 
the charge of the Judge was given, 


3. Where upon a conviction for for- 
nication and adultery the defend- 
ants were fined severally, and noth- 
ing was said as to how the costs 
should be paid, it was held, that 
the judgment was several as to the| 
costs also, and that one might ap- ; ; 
peal without the other. State vs. and without which the charge mis- 
Jolly vol. 5. 110) directed the jury upon a question of 

4 Appese in erimiacnen anna) eenemied by the plening nd 
the sentences rendered below, and) the issues hich they had to try, 
whether the sentences be approved! : 
or disapproved, they are oa to be’ agg h — ae ' _* 

firmed or reversed in the Su-) ~\ } ee ae 
ai Pectin Sakitiin Didtie, ‘all court below, the Supreme Court 

reme ; cen an 
hes Court is to be certified to the) m ory overlook. Gitng vs. = 
Court below, with instructions to', , 
proceed to judgment and sentence) ‘* An order of the Superior Court, 
thereon agreeably to that decision, either allowing or rejecting a mo- 
and the laws of the State, Séafe “0M ‘or an amendment, where the 
ve, Afenuel vel. 4. gg, court has the power to amend, is a 

5. In an action of sssumpeit in the! matter of discretion, and cannot be 
Geuner Ganhandenk ten, oa appealed from. inders vs. Mere- 

} | @ith vol. 4. 199 


lead separately ** non assumpsit,’’| : ' 
i the ie Gnd a verdict aod as- 8+ The fixing the terms on which an 
sess damages jointly against both, amendment is allowed, is a matter 
one eynnot appeal without the oth- of discretion with the court which 
er, and if the appeal atthe instance, !lows it, and it is not the proper 
of one alone be carried up endl subject of appeal. Clements vs. 
placed on the trial docket of the} Van Norden vol. 4. 235 
Superior Court, and the plaintiff9. An appeal will not lie from a judg- 
obtain an order at the first term to) ment, which is, in its nature, and 
take a deposition and the cause be’ professes to be, final, when it ap- 
then continued to the next term, it pears that at the same term where- 
will at that term be dismissed, up-| in the judgment purports to be ren- 
on tue motion of the plaintiff.) dered, a rule was obtained by the 
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INDEX. 


party cast to exclude from the tax-| 
ed costs certain witness tickets, 
which rule was “suspended and 
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Covrat 4—Dower 8—Jusricrs— 
Wait or Error 1. 


continued over to the next term of ASSAULT AND BATTERY. 


the court for hearing.” 
bread vs. Wels vol 4. 271 


10. The Superior Courts may grant 
a new, trial, on the ground of ex-| 
cessive damages, but that is a dent 
ter exclusively within their juris- 
diction, and cannot be revised on; 
an appeal. Brown vs- Morris| 
vol 4. 429)* 


11. Upon an appeal from an inter- 
locutory judgment in the Superior 
Court, allowed under the act of 
1831, 1 Rev. St. ch. 4, sec. 23, 
the Supreme Court cannot receive 
a suggestion of the diminution of 
the record, and thereon take steps) 


Good- In an action for an assault and batte- 


ry, the plaintiff usually. and as a 
general rule, has a right to expect 
a fair compensation in damages fo: 
the iffjury really sustained; but in 
addition to this, the jury may be 
sometimes called upon to give ex- 
emplary damages by way of pun- 
ighment, when it appears that the 
defendant was actuated by malice 
and a ~~ wisregard of the laws, 
and the plaintiff was in no wise to 
blame. Causee vs. 2nders vol. 4. 

246 

See Tenanr 1n Common 2. 


ASSIGNMENT. 


for bringing up the proofs, or in'The distinction between an as%ign- 


any respect altering the form in 
which the case is sent up; and if 
the Judge of the Superior Court) 
send up points which he has deci- 
ded, without also sending up his 
finding of the facts on which those 
points arise, or sending the evi- 
dence, at least, on which he grounds 
his opinion, the Supreme Court 
will be unable to decide the matter 
of law raised on the record, and 
consequently cannot take jurisdic-| 
tion of the case, but will dismiss 


ment and an underlease, depends 
solely upon the quantity of inter- 
est which passes, and notupon the 
extent of the premises transferred. 
When therefore the lessee of a 
house for seven years demises 


part of the house to another for 


the whole of his term, it is not un- 
der lease, but an assignment pro 
tanto. Lunsford vs. Alexander 
vol. 4. 4i 


ASSUMPSIT. 


the appeal as@aving been improv- Where an agreement in writing was 


idently granted. Morrison vs. Mc- 
Erath vol. 4. 474. 


12. If, upon an appeal by one alone, | 
of two or more parties to a judg-| 
ment, in the County Court, the 
Superior Court proceed in the 
cause, and render a judgmeat there- 
in against the appellant, and he, 
thereupon appeal to the Supreme 
Court, the latter Court will not; 
dismiss the appeal for want of ju- 
risdiction to entertain it. Stiner 
vs. Cawthorn vol 4. 501) 





1, 


made for the exchange of slaves, 
and one of the parties afterwards 
refused to complete the contract, if 
was held that the latter might main- 
tain an action of assumpsit on the 
special agreement. J/obley vs. 
Fossett vol. 3. 96 


ATTACHMENT. 
See Levy 1—2. 


AWARD. 
If a cause be, by arule of court, 
referred to certain arbitrators or a 
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- The court will always intend ev- 





majority of them, an award made| 
by a majority of the referees nam- 
ed, will not be vitiated by other 
persons, not named in the rule of 
reference, joining in and signing’ 
the award. Carter vs. Sams vol.) 
4. me 


ery thing in favor of an award, and, 


will give such a construction to it! 
that it may be supported if possi-| 
ble. Therefore where the arbitra-| 
tors to whom a cause was referred, 
returned an award stating that “ we 
agree that E. S. (the defendant)| 
pay all cost and assess the plain- 
tiff’s damage to one hundred dol- 
lars,” it will be intended that the! 
defendant is awarded to pay the! 
one hundred dollars, as well as the| 
cost to the plaintiff. J/bid. 182 


. An award is sufficiently certain,| 


that is certain to a common intent; 


and the Court will not intend an a- 1. 


ward to be uncertain, but the un-! 
certainty must appear on the face 
of the award, or by averment.! 
Hence, anaward made under a rule! 
of reference ina cause stating that! 
the arbitrators ‘‘ agree that E. S. 
pay all cost and assess the plain- 
tiff’s damage to one hundred dol-' 
lars” is sufficiently certain, as it 
means that the defendant is award- 
ed to pay to the plaintiff one hun- 
dred dollars, and also his cost ex- 
pended in the cause referred. J 
bid. 182 


See Esectment 2. 





BAIL. 


If two joint obligors be sued and onl 


of them give bail, such bail cannot, 
upon being compelled to pay the 
debt by proceedings against him as 
such, sustain an action against the 
other obligor for money paid to 
his use, there being no privity be- 
tween the bail of one obligor and 
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his co-obligor. Osborn vs. Cun- 
ningham vol. 4. 423 


BASTARDY. 


A payment to a mother, made by the 


reputed father of her bastard child, 
in full satisfaction for the mainte- 
nance of the child, may, if made 
before any order for that purpose, 
very properly influence the court 
in saying what further sum he shall 
pay, if it shall happen that the 
child is supported by her; but cer- 
tainly cannot operate as a bar to 
the power of the court, to inake 
whatever order in the premises the 
maintenance of the child, or a just 
compensation to the person who 
may have maintained the child, 
may require, Sjate vs. Harshaw 
vol. 4, 371 


BEQUEST. 


Where a testator bequeathed his 
negro woman Dice to his daughter 
Betsy, and added * the first born 
of Dice that is living hereafter to 
fall to Martha Tennesson,” it was 
held that the intention of the testa- 
tor was to give to Martha Tennes- 
son the first child that should be 
born alive of the body of Dice af- 
ter the time he was speaking, to 
wit: the date of his will, and that 
she would take “such first born 
child, whether born in the life time 
of the testator or after his death. 
Pearson vs. Taylor vol. 4. 60 


2. Where a testator, after leaving all 


his negroes to his wife for life, and 
giving to his son, after his wife’s 
death, a negro woman named 
Suck, bequeathed to his daughter 
as follows: ‘ After my wife’s de- 
cease, I give and bequeath to my 
daughter, M. M. C., one negro 
boy; and if my negro woman Suck 
should have another child, I give 
it to my daughter, M. M. C.;°’ and 
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after the testator’s death, and dur- 
ing the life of his widow, Suck had 
two children, of whom the elder 
died in the lifetime of the widow) 





and the other survived her, i¢ was 5, 


he'd, that by the bequest only one 
and that the first born child of 
Suck was given to the daughter, 
that in such first born child she 
took a vested interest immediately 
upon the death of the testator; and 
that although such child died in 
the lifetime of the widow, yet the 
daughter had no title, upon the 
death of the widow, to the other, 
child of Suck, which was then liv-|* 
ing. Conner vs. Satchwell vol 4. 
72 


$. Where a testator bequeathed a ne- 
gro woman to his wife for life, and 
if the negro woman should have 
another cnild, then after his wife’s 
decease that his daughter should 
have the child, it was held, that the 
assent of the executors to the lega- 
cy of the negro woman to the wife 
for life. was an assent of the be- 
quest of the child to the daughter, 
although such assent was given be- 
fore such child was born. Jbid. 72 


4. Where a testator, after bequests of 
slaves to each of his three grand- 
sons “and their heirs forever,’ 
and leaving them his executors and 
residuary legatees, bequeathed to 
his granddaughter as follows: « | 
give to my grand-daughter J. T. 
A. ten negroes, by name Jane, &c., 
to have and to enjoy the said ne- 
groes during her natural life, and 
at her death to be equally divided 
amongst the heirs of her body, or 
in case she should die without a 
surviving child or children, that the 
said negroes with their increase 
shall return to my three grandsons 
as above named, or their heirs:”’ 
Jt was held that the grand daugh- 
ter took only a life estate in the 
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7. 


8. 
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slaves, with a contingent remainder 
to such of her clildren as should be 
living at her death. Allen vs. Pass 
vol. 4, 77 


An assent by an executor to a be- 
quest for life, where, upon the ter- 
mination of the life estate, it is not 
necessary for the puiposes of the 
will, that the executor should re- 
take possession of the thing be- 
queathed, operates as an assent al- 
so to the ulterior bequests. And 
where the tenant for life, who is 
himself the executor, retains pos- 
session of the thing bequeathed for 
thirty years, the jury not only may, 
but is bound, to infer an assent to 
the bequest. Lewis vs. Smith vol. 

° $26 
Acquiescence by an executor in 
the possession or sale by the lega- 
tee for life of the thing bequeathed, 
furnishes a ground for inferring an 
assent to the ulterior bequest — 
But where the person nominated 
executor in the will, refuses or neg- 
lects to accept the office, no acqui- 
escence on his part, nor act of his, 
not amounting to an act of admin- 
istration, will justify the inference; 
because, in order thereto, there 
must in fact be an executor to as- 
sent. White vs. Whiie vol. 4. 401 


Where a testator, in one clause of 
his will, lends to his wife all his 
estate, real and personal, for life, 
and in a subsequent clause provides 
that after the death of his wife his 
son shall have a particular negro 
woman, but that her second born 
child after that time, shall be given 
to his grandson, +f seems that the 
widow takes a life estate in the 
child. Jbid. 401 


‘A bequest of slaves to the testa- 
tor’s daughter * for her use and 
benefit during her natural life, and 
then to descend to the heirs of her 
body, if any; if not any heirs, then 
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to her lawful heirs ” gives to her 
the whole and absolute interest in 
the slaves. Floyd vs. Thompson 
vol. 4. 478 


woman for life, and then to all the 
children which she may have at 
the time of her death; and in case 
“any of them should die before 
marriage or arrival to full age,” 


then the share of such to the sur- 


vivors of them; * and if all of them 
die before marriage or arrival to 
full age,” then over to other per- 
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at which the note is ‘“ negotiable 
and payable,”’ will not, at law, af- 
fect his right to recover it. Horah 
vs. Long vol. 4. 275 


- In a bequest of slaves toa married 4. The act of 1827, t Rev. Stat. ch. 


13, sec. 11, making the endorsers 
of negotiable notes liable as sure- 
ties, applies in those cases only 
where not only the endorsement 
in question, but ali the antecedent 
endorsements (not expressed to be 
without recourse) have been made 
within this State. Jngersoll vs. 
Long vol. 4. 293 


sons; the word ** ur” will be con- 5, The object of the act of 1827, 1 


strued “and,” and the limitation 
over will not be too remote, but 
will take effect upon the death of 
the mother, and of all her children 
under age and unmarried. Mont- 


gomery vs. Wynns vol.4. 527 


BILLS & PROMISSORY NOTES. 


1. In an ection against the endorser 


of a promissory note or negotiable 
bond, since the act of 1827, c. 2, 
(see 1 Rev. Stat. c. 15, sec. 11) 


for making endorsers of promisso-' 


ry notes sureties, it is unnecessary 
to state in the declaration, or prove 
on the trial any demand on the ma- 
ker of the note or obligor of the 
bond, and notice of non-payment 
to the endorser. 
win vol. 3. 74 


. In an action against the endorser 


of a promissory note since the act 


of 1827, c. 2, (1 Rev. Stat. c. 15,) 
sec. 11,) it is unnecessary to state, 


Rev. Stat. ch. 13, sec. 11, making 
the endorser of a negotiable note 
liable as surety, was not to bind 
him as though he had signed the 
note with the maker as surety—not 
to make him liable to the endorsee 
if the endorsement were made 
without consideration; nor to de- 
prive him of the protection which 
the acts of limitation had extended 
to endorsers; but simply to change 
the engagement which the law 
theretofore implied, from an en- 
dorsement not expressed to be 
without recourse into an engage- 
ment to pay the note to the holder, 
at all events, if the maker did not 
pay it. Jbid. 295 


Williams vs. Ir. 6. A negotiable instrument payable 


to R. G. “agent of his assignees 
or order,”’ cannot be sued upon at 
law, in the name of the persons 
who were assignees of R. G. by a 
deed executed before the date of 


in the declaration, or prove on the the negotiable security, without his 


trial, notice of non-payment. Dis-| 


mukes vs. Wright vol. 3. 78. 


‘A note payable to A. B.. “cash-/Ser Evipence 5, 8, 16—INtTeRest 
ier or order,”’ and ** negotiable and! 
payable” at a particular bank, is) 
payable to A. B. individually, the, 


word. *‘cashier” being only des- 


endorsement. Grist vs. Back- 
house vol. 4. 362 


—Svurety anp Principau 1, 2, 


3—Usvry 7, 8, 9, 10. 
BOND. 


criptive of the person; and the ex- 1. An alteration of a bond by a stran- 
piratien of the charterof thebank, ger in a material part does net a- 
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- Where there is an ambiguity in| 


- No particular form is necessary in 


INDEX. 


void it; but where it was declared, 
on as a bond of 12 50-100 dol- 
lars, and the evidence was that it 
had been altered to that sum from 
7 50--100 dollars, the plaintiff has 
not aright in that action to recover 
the latter sum, because his evi- 
dence does not, upon non est fac-| 
um, support the issue made by his: 
replication. Jfathis vs. Mathis) 
vol. 3. 60) 


To prove the execution of a bond, 5, 


the testimony of an attesting wit- 
ness, or if there be none, of the 
hand writing of the obligee is the 
ordinary mode; but this is not ex- 
clusive of other modes; as where 
one whose name purported to be 
signe:! to a bond, procures the cus- 
tody of it and erases his name, the 
execution of it by him may be in- 
ferred from this spoliation. Cor 
nish vs. Sheek vol 3. 62 


the condition of an obligation, 
which cannot otherwise be remov- 
ed. the law adopts the construction 
which is the most favorable to the 
obligor; but no formal or technical 
words are essential to the constitu- 
tion of a condition, and any set of 








words from which it can be satis-/2. 


factorily collected that it was the 
intention of the obligor to bind 
himself to the.performance of a du 
ty, will be sufficient to make the; 
performance of that duty a part of 
the condition of his obligation. 
McLane vs. Peoples vol 4. 1] 


the delivery of a bond; the mere 
throwing it on the table or any ac 
or word from which the teen 
of the obligor to put the bond in 
the possession of the obligee may} 
be inferred, is sufficient. Hence 
where the obligor had signed the' 
bond while it was blank as to the 
amount, and the agent of the obli-| 
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gee, after it was filled up, presented 
it to the obligor and told him the 
amount, at which the obligor ex- 
pressed his surprise, but acknow- 
ledged his signature to the bond, 
and did not object to the agent’s 
retaining it as his, the obiigor’s act 
and deed, it was held to be suffi- 
cient evidence from which to infer 
a delivery. ° Blackwell vs. Lane 
vol. 4, 113 


A person’s putting his name to a 
bond as a subscribing witness with- 
out the knowledge or consent of the 
obligor, is not such an addition to, 
or alteration o/, the bond as to vi- 
tiate and renderit void. Jbid. 113 


See Evipence 11—16. 


BOUNDARY. 


1. Where a deed calls for a line a- 


long the bank of a river, and after 
the date of the deed, the bank of 
the 1iver is changed by excessive 
floods producing violent and visi- 
ble alterations, the boundary will 
not shift with the change of the 
river, but will be where the bank 
was at the date of the deed.— 
Lynch vs. Saunders vol. 4. 62 


When a deed contains a double 
description ‘along the river” and 
‘a marked line,” the natural boun- 
dary isthe more important dee- 
eription, and will control the mark- 
ed line. bid. 63 


In questions of boundary, the dis- 
tance called for in a certain line in 
the deed must govern, unless the 
party can show that a corner was 
made bevond such distance. In 
order to fix the ferminus of such 
line, he will not-be allowed to re- 
verse a subsequent line, unless by 
so doing there exists something to 
ren‘ler the means of identifying it 
more certain than the calls of the 
deed; but if it appear that the sub- 
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sequent line was actually run and) 
marked, the prior line may be ex-| 
tended to it in order to ascertain} 
the true corner. Ming vs. King, 
vol. 4. 164) 
4. Where a grant calls for a certain) 
course from one corner to another, 
without saying by a line of marked! 
trees, and the corners are both es | 
tablished, the direct line from the| 
one corner to the other is the boun-) 
dary, although there may be a line} 
of marked trees between the cor | 
ners, but varying in some places, 
from the direct line; but if, in the! 
description, a line of marked trees; 
be called for in addition to the, 
course, the line of marked trees is; 
then to be followed, though variant, 
from the course. Hough vs. Horn| 
vol. 4. 228 


5. When a certain course is called) 
fot in a grant along a public road! 
from one corner to another, and the) 


corners are identified, the public 
road is the boundary, though vary-{ 
ing from the course; and if there be, 
two tracks of the road for part of 
the distance, it is a question for) 
the jury to ascertain which track. 
was the public road at the time of 


the grant. bid. 228) 


6. Where a line of a grant is called 
for, and then along that and another’ 
line of the same grant to a corner 
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another, but leaves it indifferent 
which of two particular corners is 
meant, the second call of the grant 
may be resorted to, for the pur- 
pose of removing the uncertainty, 
and ascertaining which of the two 
was intenled. bid. 328 


8. The construction of a deed, upon 


the question of boundary, is as 
much a legal question, as upon any 
other point, although it is the prov- 
ince of the jury to say which, or 
where situate, may be the particu- 
lar tree, stone or stream called for; 
and it is a principle of construc- 
tion clearly settled, that a natural 
and permanent object shall be 
deemed the boundary in preference 
to the line designated by course 
and distance. It is true that the 
ca’l for a natural boundary may be, 
itself, vague or imperfect, or even 
contradictory; as for a stream, 
where there are two of the same 
name, or it be uncertain which of 
the two bears the name, or for two 
natural objects, e. g. a branch and 
a pocosin, which, upon evidence, 
appear not to be identical, but to 
be at different places; then, neces- 
sarily, the case is open for evi- 
dence to the jury, as to which was 
the object meant, and by which the 
survey was actually made. Becion 
vs. Chesnui vol. 4. $35. 


of another grant in such second, [f the call of a grant be “ up a po- 


line, and it is not certain whether! 
the first or third line of the grant) 
be meant by the first call, the oa 
ner of the second grant must be, 
gone to, whether by the way of 
the first or third lines of the first/ 
grant; and the corner of the second 
grant must be reached, whether it 
is immediately on the line of the 
first grant, or some short distance 
from it. Jivugh vs. Dumas vol. 
4. 328 





7. When a grant calls for a corner off 


cosin and branch N. 71°, W. 45 
poles; thence still along said branch 
and joining Keith’s land, N. 15°, 
W. 98 poles; thence N. 66°, W. 
87 poles to a gum near the branch;” 
and there is nothing to show a 
discrepancy in the objects called 
* for, to wit, the pocosin and branch, 
the only question is, whether the 
branch, as a distinct natural ob- 
ject, in itself defined and appropri- 
ate for the line of a patent, is to be 
foilowed in preference to the math- 
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ematical description by course and, 
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BURGLARY. 


distance, and it is clearly settled In burglary, the intent to steal. is 


that it is. /bid. 

10. Where a grant describes a tract 
of land as lying on a river, an 
beginning below the mouth of 
branch, and the last line but one; 


most satisfactorily proved bv anac- 
tual stealing. State vs. Jesse vol- 
Ss. 108 


See Former Acquitrat 4. 


calls for a tree on the river, and), plas ADSATISFACIENDUM. 
thence up the river to the begin-|, precept from a single justice of the 


ning, these termini, independent 
of the other calls of the grant for 
the branch, clearly fix the begin- 
ning of the survey on the river. J- 
bid. 335 
Sez Deep 2—Evivence 4. 


BROKER. 

- It is not to be assumed that a bill 
broker, undertaking to negotiate! 
notes in the market for another 
person, upon the best terms in his} 
power, took them on his own ac- 
count—especially when a third per- 
son is found to be the holder, and) 


it appears that he acted as broker 





in good faith. Long vs. Gantley) 


vol. 4. 516 
. A bill broker may be constituted 
the agent of the buyer, and also of 
the seller of notes, and in that char-' 


acter, by acting for each of ‘his? 


principals in the usurious discount 
of a note, may make a contract,| 
which may be an usurious one, 
entered into by the principals 
through the broker, as their com- 
mon agent. But there is nothing 
in the character of a bill broker, or 


peace, endorsed on a magistrate’s 
judgment, and directed to the sher- 
iff, commanding him * to take the 
body” of the defendant ‘ and him 
safely keep until he is discharged 
as the law directs,” though an in- 
formal, is yet a valid-ca, sa. and 
will justify the sheriff in making 
an arrest under it. Stale vs, Reeves 
vol. 4, 187 


CASE AGREED. 


. Where certain facts are agreed up- 


on for the purpose of presenting a 
particular question to the court, 
the case is not open to an objec- 
tion raising another question upon 
a particular fact’s not appearing in 
the statement. Farley vs. Lea 
vol 4. 169 


If a case agreed do not state a fact, 
but sets forth only evidence tend- 
ing to shew the fact, it is incompe- 
tent for the court to infer the fact 
from any evidence which does not, 
in law, establish it, or to direct the 
jury so to infer it. Williams vs. 
Peal vol. 4. 471 


in his transactions, that necessarily Sez Execurors avp ADMINISTRA- 


constitutes him the agent of both 
the seller and buyer of paper pass- 


Tors 9, 


ing through his hands; the contra-CASE STATED FOR THE SU- 


ry is to be inferred, and it is to be’ 


supposed that he is the agent of one 1. 


only, because, afler contracting 
with one, it is inconsistent with’ 
the interest of that one, and with) 
the broker’s duty to him, to under-| 
take the same office for the other 
party. bid. $17) 

9 


~ 


PREME COURT. 
Upon a motion for a new trial, 
every presumption is to be made in 
favor of the verdict of the jury, and 
the correctness of the instructions 
of the Court; hence the want of a 
case stated in the record sufficient 
to authorise the verdict, or give 
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rise to the opinions delivered by, 
the judge, does not per se render 
the judgment erroneous. It is 
deemed right, until the contrary! 
appear; and therefore the record! 
must set out such of the proceed- 
ings at the trial as will shew af- 
firmatively that there was no er- 
ror, otherwise it must necessarily 
be affirmed. Honeycut vs. Ange 
vol. 4. $08 


21 Ifthe plaintitf were bound to sup- 
port the affirmative of an issue 
made by the pleadings, and the 
Judge instructed the jury that the 
evidence offered by him was suffi- 
cient for that purpose, when, in 


law, it was not, and all this ap-” 


pears upon the record, this Court 
will notice the error, although no 
specific exception was taken to it 
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him, would render the errors of 
which the appellant complains, 
immaterial, then the court will con- 
sider such question, because, if 
that was improperly decided, the 
verdict and judgment ought not to 
be disturbed, as upon the whole 
case they are right. Norwood vs. 
Marrow vol. 4. 447 


See Appeats 6. 


CASES. APPROVED. 


1. Crumpler vs. The Governor, 1 


Dev. Rep. 52, and Bender vs. As- 
kew, 3 Dev. Rep. 150. Wins- 
low vs. Anderson vol 3, 14 


. Allison vs. Allison, 4 Hawks 141, 


and Perry vs. Fleming, 2 Car. 
Law Repos. 458. Ma:thews vs. 
Marchant vol. 3, 4l 


by the defendant on the trial.3. Graham vs. Gorham, 2 Hawks 


Grist vs. Backhouse vol. 4. 362 


. Where a party objects upon the 
trial, that a grant is void upon its 
face, but the judge decides other- 
wise, if the copy referred to in, 
and sent up with, the case, exhib- 
its no defect, the Supreme Court 
cannot grant a new trial; for, if 
the copy sent up be a correct 


4 


$22. Foscue vs. Foscue, 3 Hawks 
538, and Sutton vs. Hollowell, 2 
Dev. Rep. 186. Hunt vs. Davis 
vol, 3, 43 


. Rhodes vs. Vaughn, 2 Hawks 


162. Williams vs. Yarbrough, 2 
Dev. Rep. 14, and Potter vs. Stur- 
ges, | Dev. Rep. 79. White vs. 
Miiler vol. 3, 55 


transcript of the grant, it is appa-5. Falkner vs. Jones, 3 Dev. Rep. 


rent that there was no ground for 
the objection; and if the grant be’ 


334. Mitchell vs. Rainey vol. 
3, 61 


not that whereof a copy is given,6, Crumpler vs. Governor, 1 Dev. 


as the supposed vices or defects in 
it are in no way indicated, the 
court is wholly without the means 


‘vol. 3. 


Rep. 52, and Governor vs. Mat- 
lock, Ibid 214. Jones vs. Montfort 
73 


of reviewing the opinion complain-» pester ys, Hester, 4 Dev. Rep. 


ed of, and of course will presume 
it to be correct. Bronson vs. Payn- 
ter vol. 4. 


. The attention of this Court upon| 
an appeal, is more properly given! 
to such errors as are alleged by the’ 
party who appeals. 
the case states all the facts in rela-' 
tion to a question, decided againsi| 


But where 9. 


228. State vs. Jolly vol. 3, 114 


3938. State vs. Landreth, 2 Car. Law 


Repos. 446, and State vs. Simp- 
son, 2 Hawks 460. State vs. 
Robinson, 130 


Washington vs. Hunt, 1 Dev. 
Rep. 475. McLane vs. Peoples 
vol. 4, 9 


the appellee, which, if decided for,10. Burton vs. Dickens, 3 Murph. 
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103, and Jordan vs. James, $ 
Hawks 110. Slate vs. Manuel 
vol. 4, 26 





11. Murphey vs. Barnett, 1 ~ 
Law Repos. 105... Burgess vs. 
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rus, Ibid. 205. Hatcher vs. Mc- 
Morine, 3 Dev. Rep. 228; and 
Richards vs. Simms, 1 Dev. & 
Bat. Rep. 48. Dawson vs. Pett- 
way vol. 4, 396 


Wilson, 2 Dev. Rep. 306. Lucas'24. Taylor vs. Shufford, 4 Hawks 


vs. Cobbs ante 1 vol. 228, and 
Fenner vs. Jasper,. Ibid 34. Jves 
vs. Sawyer vol. 4, 51 





116; and Fitzrandolph vs. Nor- 
man, N. C. Term Rep. 131.— 
Candler vs. Lunsford vol. 4, 407 


12. Ingram vs. Terry, 2 Hawks 122.'25. Lash vs. Gibson, 1 Murph. 266. 


Conner vs. Saichwell vol. 4, 72 
13. Holloway vs. Lawrence, 1 
Hawks 49. Blackwell vs. Lane 
vol. 4, 116 


Wilson vs. Twitty, 3 Hawks 42. 
Thompson vs. Hodges, Jord. 51, 
and Hattomv. Dew, S$ Murph. 260. 
Huggins vs. Ketchum vol. 4, 414 


14. Campbell vs. McArther, 2 Hawks)26. Hairston vs. Young, 3 Dev. 


fitter vs. Barrett vol. 4,| 
133 

15. Hicks vs. Gilliam, 4 Dev. Rep. 
217. Dunns, Mcllwaine §& Co. 
vs. Jones vol. 4, 

16. Graham vs. Houston, 4 Dev. 
Rep. 232. Ring vs. King vol. 
4, 

17. Ruffin vs. Armstrong, 2 Hawks! 
411, and Collier vs. Neville, 3 
Dev. Rep. 30. McElwee vs. Col-| 
lins vol. 4, 211 
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Rep. 55. Simpson vs. Blount, 
Ibid. $4, and Torrence vs. Gra- 
ham, 1 Dev. & Bat. Rep. 284.— 
Brown vs. Morris vol. 4, 429 


154/27. Jones vs. Spaight, 1 Car. Law 


Zolliceffer vs. Zol- 


Repos. 544. 
440 


lienffer vol. 4, 


16428. Ham vs. Ham, 1 Dev. & Bat. 


Eq. Cas. 598. Floyd vs. Thomp- 
son vol. 4, 478 


CERTIORARI. 


18. Fitzrandolph vs. Norman, N.|l. The affidavit for a certiorari is 


Harris vs.| 


C. Term Rep. 131. 
241) 


Mazrweil vol. 4, 


19. Pickett vs. Pickett, 3 Dev. Rep. 2- 


7, and Atkinson vs. Clarke, Ibid) 
171. Honeycut vs. Angel vol.| 
4, 309! 
20. Davis vs. Marshall, 2 Hawks 
£9, and State vs. Williams, Ibid 
100. Hester vs. Hester vol. 4,) 
S11 

21. Brooks vs. Britt, 4 Dev. Rep | 
481, and Hurley vs. Morgan, 1, 
Dev. & Bat. Rep. 425. Becon: 
vs. Chesnut vol. 4, 335) 
22. State vs. Jasper, 4 Dev. Rep. $23.) 
State vs. Swink vol. 4, 358; 
25. Daniel vs. McRae, 2 Hawks 
590. Smith vs. Smith, 1 Dev. 
Eq. Rep. 173. Gomez ys. Laza-| 





properly no part of the record. 
Mushatt vs. Moore vol. 4. 125 


Where a judgment had been given 
pro forma in the Court below, and 
an appeal taken to the Supreme 
Court in order to get its decision 
upon certain questions, but the 
Judge omitted making up a case 
during the term, and the attorneys 
of the parties took the papers from 
the Clerk’s office and carried then 
off for the purpose of making out 
the case, and did not return them 
to the office till it was too late for 
the Clerk to send up the transeript 
in time, which he swore he would 
have done had the papers been re- 
turned soon enough, a cerliorari 
will be granted to the appellant, up- 
on his deposing that he never in- 
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Ss. 


tended to abandon his appeal.| 
Murray vs. Shanklin vol. 4. 276 
Where an appellant relies upon’ 
the clerk to send up the transcript, 
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done that might and ought to have 
been done. ‘The relief is on the 
equity, and not the law side ofthe 
court. Jbid. 405 


and the clerk makes an ineffectual 6. A certiorari has been properly 


attempt to do so, the appellant will 
not be relieved by a certiorari, un- 
less the attempt be such as, if, 
made by the party himself, would 
have been deemed a substantial 
compliance with what the law re- 
quires of him- If the transcript 
had been mailed in.due time to 
reach the court, it is probable that 
would be so considered; but the; 
placing of it in the hands of a gen-} 
tleman, who is under no special 
obligations to attend to its filing, is! 
not such a compliance. /ester 
vs. Hester . vol. 4. $11 

| 


A writ of certiorari ought not to be| 
allowed to enable a person to take) 
advantage of a matter occurring 
subsequently to the first trial, much 
less to create a defence by some 
act to be done posterior to issuing 
the writ of ceriorari. Hence,| 
where the parties to aca. sa. bond, 
conditioned to appear in the Coun-} 
ty Court, to take the benefit of the! 
act for the relief of insolvent debt- 
ors, were called, and failing to ap-| 
pear, judgment was entered against} 





them and their sureties, it was 3. 


held, that the sureties were not, up- 
on the allegation of having been| 
prevented by fraud of the plaintiff's, 
»gent from making a surrender off 
their principals in discharge of| 
themselves, entitled to the writ of} 
certiorari to enable them to make! 
itin the Superior Court. efts| 
vs. Franklin vol. 4. 465) 


. The fraud, in such case, may per- 4 


haps authorise the court in which 
the judgment was given, to afford, 
relief. At all events, it is the 
proper subject of jurisdiction of, 
that court, which considers things) 


allowed, where the judg-nent in 
the County Court was by default, 
and upon it the judgment has been 
set aside, and the defendant allow- 
ed to plead. But that can never be 
done, unless the party shew two 
things; first, an excuse for the 
laches in not pleading; and second- 
ly, agood defence existing at the 
time when he ought te have plead. 
Ibid. 467 


See Evipence 13. 


CITIZENS. 


According to the laws of this 
State, all human beings within it, 
fall within one of two classes, to 
wit, aliens and citizens. Staie vs 
Manuel vol. 4. 25 


Foreigners, unless made members 
of the State, continue aliens. Slaves 
manumitted here, become freemen 
—and if born within North Caroli- 
na, are citizens of North Carolina 
—and all free persons born within 
the State, are born citizens of the 
State. bid. 25 


Naturalization is the removal of 
the disabilities of alienage. E- 
mancipation is the removal of the 
incapacity of slavery. The latter 
depends wholly upon the internal 
regulations of the State—the former 
belongs to the government of the 
United States, and it would be a 
dangerous mistake to confound 
them. bid. 25 


The possession of political power 
is not essential to constitute a citi- 
zen. If it be, then women, mi- 
nors, and peisons who have not 
paid public taxes, are not citizens. 
Ibid. 25 
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COLOUR OF TITLE. 


A deed for the whole land made by; 
one tenant in common to a third! 
person, is color of title, under! 
which a possession by the purcha- 
set for a sufficient length of time, 
would divest the title of his co-ten- 
ant. Russ vs. Durham vol. 4. 

54 


See PossEssion 7. 


COMMENCEMENT OF SUIT. 


The time of the commencement of a 
suit, upon a plea of set-off before 
and at the commencement of the 
suit, is the time when the writ was) 
sued out ‘rom the proper officer, | 
or filled up by the plaintiff’s attor-| 
ney, and not when it is delivered 





to the sheriff. Haughion & Booth3 


vs. Leary vol. 3, 21 
See Action. 


COMMISSIONS. | 
See Suenrirr 3. 


COMMISSIONERS FOR PER- 
FORMING A PUBLIC DUTY. | 


1. Where a public act is to be done) 
by commissioners for that purpose; 
appointed, and the commission- 
ers, or so many of them as by the! 
terms of their appointment are re-| 
quired to act, do meet and confer, 
and a determination is made upon! 
the subject by a majority of them, | 
the majority will conclude the mi- 
nority, and their act will be the act 
of the whole. And after a decision 
once made, the conimissioners 
have nothing further todo. They 
are functus officio, ani cannot af-| 
terwards meet to annul or vary the 
act which they have done. State 
vs. King vol. 4. 521 


. Where certain commissioners ap- 
pointed to act on behalf of the pub- 
lic, in making a purchase, or ac- 





| . 


cepting a donation of land, accept 
a proposition for a gilt of a piece 
of land, to be laid off in either of 
two ways at theoption of the com- 
missioners. and a part of the com- 
missioners are authorised by the 
whole to lay. off the land without 
specifying in which way, the act of 
a minority in laying off the land, 
will not be valid without the as- 
sent of the majority; though, if the 
proposition had not been in the al- 
ternative, the act of laying off the 
land might have been performed by 
any one or more of the commuis- 
sionets, or by any agent or attor- 
ney—provided that the act was 
dove in conformity to the terms of 
the proposition. bid. 521 


A proposition to give a certain 
quantity of land for the use of the 
public, to be laid off twenty poles 
on each side of a certain lane, 
commencing at a designated line 
and running thence to a particular 
river, is complied with by a dona- 
tion of land laid off in the form of 
a parallelogram with the lane in the 
middle, and extending to the river, 
though it may not have the river 
for the whole boundary on that 
side. Ibid. 521 


Where an act of Assembly, in one 
section, directs a site to be selected 
for a town inanewly erected coun- 
ty, and in a subsequent section en- 
acts that the County Court of the 
county “ at its first session” shall 
appoint commissioners to sell the 
lots in said town, the first court 
which sits after the site is selected, 
and not the first court after the en- 
actment, is the one vested with au- 
thority to make the appointment; 
and if an appointment be made be- 
fore the selection of the site, it will 
be premature and revocable at 
least, if not absolutely void. Jbid. 

521 
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COMPROMISE, 

Where one party offers to pay or 
give the other a certain sum by! 
wav of compromise, and the offer 
is rejected, it is in no way obliga- 
tory. Noris it an admission of 
the-fact that the defendant owed 
the sum offered. When a propo-| 
sition of that kind is rejected, the! 
rights of the parties remain pre- 
cisely as they were before it was| 


made. 
4, 208 


CONDITION. | 
Where a bond was given to secure 
the payment of a certain sum at a 
particular day, which sum was! 
stated to be in part for a tract of 
land, and a condition was annexed| 
that the obligee should keep a 
obligor ‘indemnified as to the 
heirs” of a certain person, it was; 
held that as the money was prya-' 
ble at a particular day, and the in-| 
demnity provided for, indefinite as, 
to time, the indemnity was not a) 





Poteat vs. Badget vol.'g, 
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'2. In an action upon a constable’s 


bond for failing to pay over money 
collected by him, it is necessary 
to prove a demand upon him, or 
to shew such misapplication of the _ 
money received, or such miscon- 
duct on his part as established un- 
faithfulness in accounting with, 
and paying over ‘o the relator 
what he is entitled to receive.— 
Ibid. 55 

Where claims are put into the 
hands of a constable for collection, 
during one official year, and re- 
main in his hands uncollected dur- 
ing the succeeding year for which 
he is re-appointed, a failure to col- 
lect during the latter, is a breach of 
his officiat bond for that year, for 
which a recovery may be had a- 
gainst him and his sureties, though 
he may have eommitted a breach in 
the preceding year, for which the 
party injured might have sued him 
and his sureties for that year.— 
Governor vs. Lee_ vol. 4, 457 


condition precedent to the payment’ gee Dectanation 1, 2—Money 


Wellborn vs | 
234) 


of the money. 
James _ vol. 4, 


| 
CONSPIRACY. 
See Ixpictment 6. 
CONSTABLE. 

* A bond which imposes upon an) 
officer nothing but what the law! 
requires, cannot be objected to,| 
because it does not contain all that 
the law prescribes. +Hence a bond! 
executed by a constable which stip-| 
ulated that he should “ well and) 


paip 1nTo Court 1. 


CONSTITUTION. 


1. The primary purpose of the con- 


stitution was the well being of the 
people by whom it was ordained, 
and the political powers reserved 
or granted thereby, must be under- 
stood to be reserved o1 granted to 
that people collectively, or to the 
individuals of whom it was com- 
posed. State vs. Manuel vol. 
4, 23 


faithfully execute the office of con-'2. But that section in the constitu- 


stable during his continuance in 
said office, agreeably to an act of 
Assembly &c.” was held to be 
ood as an official bond under the 
act of 1818, (1 Rev. Stat. c. 24,| 
sec. 7,) prescribing the duties of 
constables. White vs. Jhiller 
vot. 3, 55 


tion. which prohibits the impris- 
onment ef debtors, applies to debt- 
ors whether citizens or foreigners 
dwelling among us—and all those 
sections which interdict outrages 
upon the person, liberty or proper- 
ty of a freeman, secure to that ex- 
tent alt amongst us, who are recog- 

















4. The 39th section of the constitu- 
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nised as persons entitled to liberty, | 
or permitted the enjoyment of pro- 
perty. They are so many safe. 
guards against the violation of civ- 
il rights, and operate for the advan 
tage of all by whom these may beg, 
lawfully possessed. Jbid. 24) 


3. Free negroes, and free persons o 
colour are entitled as citizens to) 
the protection of the S9th section) 
of the constitution, and the 10thg, 
section of the bill of rights. J) 
bid. 26 


tion, under the operation of the 
act of 1778, Rev. ch. 133, prohib- 
its the imprisonment of an insol 
vent debtor, after that insolvency 
has been ascertained to be bona 
Jide in any manner directed by law, 
either before or since the adoption 
of the constitution. bid. 27 
5. A fine imposed for an offence a- 
gainst the criminal law of the) 
country, is a punishment. Andas, 
after it has been judicially imposed, 
the same means may be used to en- 
force its collection, which, by law, 
the State may employ to collect its 
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had been unable to comply with 
their private engagements, from 
the malignity, resentment, and cru- 
elty of their offended creditors.— 
Ibid, 34 
The language of the 10th section 
of the bill of rights is addressed 
directly to the judiciary for the reg- 
ulation of their conduct in the ad- 
ministration of justice. Jbid. 35 


No doubt the principles of hu- 
manity, sanctioned and enjoined in 
this section, ought to command the 
reverence, and regulate the conduct 
of all who owe obedience to the 
constitution. But when the Legis- 
lature, acting upon their oaths, spe- 
cifying the fines to be imposed &e. 
as the reasonableness or excess of 
them, are necessarily questions of 
discretion, it is not easy to see how 
this discretion can be supervised 
by a co-ordinate branch of the go- 
vernment. Certainly, in no case 
can it be, unless the act complain- 
ed of contain such a flagrant viola- 
tion of all discretion as to show 
a disregard of constitutional re- 
straints. bid. 35 


debts, it may, for this purpose, beSgz Free Nedrors 1—Rexiciovs 


regarded as a debt due to the State. | 
But it is not a debt within the, 


ConcrecaTions 1—Vorer. 


meaning of the 39th section of thee CONTINGENT REMAINDER. 


constitution. bid. 28) 


6. Constitutions are not themes pro-} 
posed for ingenious speculation, 


but fundamental laws ordained for 1, 


practical purposes. Their mean- 
ing once ascertained by judicial in- 
terpretation and contented acquies- 
cence, they are laws in that mean- 
ing until the power that formed, 
shall think proper to change them. 
Ibid. 29 
. The 39th section of the constitu- 
tion has no application to, or bear- 
ing upon, debts due to the State.— 
Its object, and sole object, was to 
protect unfortunate debtors who 





See Beavest 4. 


CONTRACT. 


No action can be sustained im af- 
firmance and enforcement of an ex- 
ecutory contract to do an immoral 
act, ur one against the policy of the 
law, the due course of justice, or 
the prohibition of a penal statute. 
Therefore no action can be sustain- 
ed upon a promise to settle an es- 
tate and pay over the distributive 
shares to those entitled, without 
taking out letters of administration 
upon such estate. Sharp vs. Far- 
mer vol, 4. 122 
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3. There 


2. No distinction is now recognised! 
between an act ma/um in se and 
one merely ma/‘um prohibitum: for' 
the law would be false to itself if it 
allowed a party, through its tribu-; 
nals, to derive advantage fiom a 
contract made against the intent 
and express provisions of the law. | 
Ibid. 124) 
are some instances . 
which, upon a simple demand of 
money cue from the defendant t 

the plaintiff, although the contract 
in form is pay the same on de-| 
mand, an action may nevertheless; 
be brovght without the special a | 
verment ofa demand, and sustained} 
without proof of a demand. These! 
are cases, in which it was seen or| 


| 





INDEX. 


jury. Lowe vs. Weatherly vol. 
4. 212 


5. Whether upon the payment of the 


price of slaves partly in counter- 
feit bank notes. the vendor may not 
recover the amount of the notes up- 
on an express or even an imflied 
promise to make them good, not- 
withstanding a receipt and acquit- 
tance under seal for the purchase 
money contained in the bill of sale, 
Quere? And of an action founded 
on such promise, a justice has 
jurisdiction. It is a promise to pay 
moneys if what has been received 
as a bank note, be not what it pur- 
ports, and not a guaranty of the 
solvency or punctuality of the ma- 
kers of the note. Ibid. 212 


thought to be seen, that the money (8 Where a subscription was raised 


was due before any demand, and| 
therefore the demand was not re-| 
garded as one of the terms of the! 
contract. But a previous demand| 
is necessary where the engagement 
sought to be enforced is an origin-| 
al specific undertaking by parties, 
bound by no previous obligation| 
and owing no duty to the plaintiffs) 
other and further than the duty; 
which this engagement creates. 
Barrett vs. Munroe vol. 4, 196) 
4. The giving time or forbearing to 
sue for a precedent debt, where 
the party has a remedy in some 
court either at law or in equity, is 
a good consideration to support a 
promise to pay the debt. And) 
where the defendant said to the; 
plaintiff s agent, “ Tell the old 
man,” (meaning the plaintiff) ‘‘not 
to be uneasy, but to wait until 
next Thursday week, and [ will 
then come to his house and com- 
promise or settle the matter, for I 
do not wish him to be injured,”’ it 
is evidence tending to shew such 
a promise suilicient to be leit to the 





for building a house of worship for 
a religious society, and upon the 
letting of the building at auction by 
certain commissioners appointed 
for the purpose, the defendants, 
who were not shown to have any 
other concern with the transaction, 
declared that if or when the work 
was done according to certain writ- 
ten specifications, and accepted by 
the commis-ioners, they would pay 
the sum at which the building 
should be bid off, and the plaintiff 
became the contractor and execu- 
ted the work, but it was rejected 
by the commissioners upon the 
ground that it was not executed ac- 
cording to the specifications in four 
particulars, in two of which, how- 
ever, it was shown that an altera- 
tion had been made with the as- 
sent of the defendants, i/ was held, 
that the alteration in the building, 
with the assent of the defendants, 
modified the contract to the extent 
of that assent, but left it subsisting 
as to the other particulars; and that 
as to them the acceptance of the 
work by the commissioners wasan 
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essential term of the defendants’, 
engagement, without which the 
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revised by a court and jury. Ibid. 
220 


plaintiff could not recover; and # Ses Assumpstr—Guaranty 1, 2— 


was held further, that the plaintiff 
could not recover upon the common! 
count for work and labour done., 
Young vs. Jeffreys vol. 4. 216) 


Whether the plaintiff might not 
obtain compensation in some fo- 


Vor anv VorpaBLe. 


COSTS. 
SEE Criminats 1, 2, 8. 


COVENANT. 


rum, in case the acceptance by the}, Although a covenant expressly 


commissioners was rendered im- 
possible by accident —or may not 
be entitled to redress in some form, 
if that acceptance has been with-| 
held maliciously or by fraudulent 
combination, Quere? IJbid. 216 


The effect of a contract 1s a ques-) 
tion of law. Where a contract is 
wholly in writing, and the inten 
tion of the framers is by law to be 
collected fiom the document itself, 
there the entire construction of the! 
contract—that is, the ascertainment| 
of the intention of the parties, as! 
well as the effect of that intention,| 
is a pure question of law; and the| 
whole office of the jury is to pass 
on the a’leged written agreement. | 
Where the contract is by parol, the 
terms of the agreement are of 
course a matter of fact; and if those! 
ter.ns be obscure vr equivocal, or 


made with A., but declared to be 
for the benefit of B.. vests the le- 
gal interest in A., yet where the 
covenantee is not expressly declar- 
ed, the inference of law, because 
the inference of reason, is that the 
covenant is made with him or them 
for whose benefit it purports to 
have been given: Therefore where 
certain persons guaranteed that W. 
would pay to the agent of a com- 
pany of stage contractors, “ all a- 
mounts of money that might come 
to his, W’s hands”? as agent also 
for the company, it was held that 
an action brought against the cove- 
nantors upon the default of W., 
should be brought by the company, 
and not by their agent to whom the 
money was to be paid. Peck, 
Wellford §& Co. vs. Gilmer vol. 
4. 249 


are susceptible of explanation from 2, If a defendant could set up mere 


extrinsic evidence, it is for the ju-' 
ry to find also the meaning of the’ 
terms employed; but the effect of a| 
parol agreement, when its terms are} 
given and their meaning fixed, is as 
much a question of law as the con-| 
struction of a written instrument.| 
Ibid. 


In works ot art, it is a prudent and 
common stipulation for the preven-; 
tion of controversies, that the con- 
struction of the work shall be de- 
termined by some persons in 
whose judgment the parties have 
confidence; and the judgment of| 
this forum cannot be disregarded or 





delay or want of diligence in the 
plaintiff as a defence at law against 
an express unconditional covenant, 
it could operate at most but to re- 
lieve the defendant to the extent of 
the loss thereby thrown upon him. 
Ibid. 255 


216 3.,In a covenant to make a convey- 


ance of land ** when called for’’ to 
one without adding ‘and to his 
heirs,’ if the covenantee die with- 
out having cailed for the convey- 
ance, the covenantor is either not 
bound to convey to any person, ;or, 
if to any person, to the heir; and 
in neither case can the adminisira- 





So 


—— ee 
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tor of the covenantee maintain any 
action upon the covenant. Zhrow- 
er vs. DicJntyre vel. 4, 359 


COUNTERFEIT NOTES. 
See Payment 5. 
5 


CRIMINALS. 


1. The costs of a convicted offender 


2 


are notadebt. Staze vs. Manvel 
vol. 4, Sl 
The sentence pronounced against 
aconvicted criminal that he shall 
pay the costs of prose cution, is as 
much a part of his punishment as 
the fine imposed eo nomine, and it 
has never been held that he could 
discharge himself therefrom by 
taking the oath of insolvency, ex 
cept by virtue of statutory enact- 
ments, authorising, or supposed to 
authorise, such a discharge. J- 
bid. $l 


The right of the Legislature to7 


prescribe the punishment of crimes 
belongs to them by virtue of the 
general grant of legislative powers. 
It is a power to uphold social or- 
der by competent sanctions, unless 
they be restricted, and so far only 
as they are restricted by constitu- 
tional prohibitions, it is a power in 
the Legislature to accomplish the 
end by such means as in their dis- 
cretion they shall judge best fitted 
to effect it. bid. 85 
Whatever might be thought of a 


penal statute, which, in its enact- 
ments, makes distinctions between 


one partof the community and a-&, 


nother, capriciously, and by way 
of favoritism, it cannot be denied, 
that, in the exercise of the great 
powers confided to the Legis!ature! 
or the suppression and punishment 


of evimes, they may rightfully so 
apportion punishments according 
to the condition, temptations to 
crime, and ability to suffer, of 
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those who are likely to offend, as 
to produce in effect that reasonable 
and practical equality in the ad- 
ministration of justice, which it is 
the object of all free governments 
to accomplish. bid. $7 
The execution of every sentence 
of a court, is under the control of 
the court, and the court is bound 
by obligations too sacred to be dis- 
regarded, to allow time to make 
application for a pardon in every 
ease where time is bona fide de- 
sired for that purpose. bid. 38 
The pragtice which has prevailed 
to some extent in this State of in- 
flicting fines with a provision that 
they should be diminished or re- 
mitted altogether upon matter there- 
after to be done or shown to the 
Court by the person convicted, is 


illegal. Svate vs. Bennelé vol. 
4, 50 


In cases where the law gives to 
the Judges a discretion over the 
quantum of punishment, they may, 
with propriety, suspend the sen- 
tence for the avowed purpose of 
affording to the convicted an op- 
portunity to make restitution to 
the person peculiarly aggrieved by 
his offence, or to redress its mis- 
chievous public consequences, and 
when judgment is to be pronounc- 
ed, the use which has been made 
of such opportunity is very proper 
to be considered by the Court in 
the exercise of that discretion. — 
Ibid. 51 
When a defendant is acquitted on 
a criminal charge, he is entitled to 
the common law judgment that he 
go without day as to the indict- 
ment, but at the foot of such j udg- 
ment, there should be a jndgment 
atute (1 Rev. Stat. eh. 
against the defend- 


under our St 
105, 24) 


sec 


ant in faver of the officers, and the 
defendant's 


witnesses for his costs 
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“due to them to be taxed by the; 
clerk, upon which he should issue! 
execution, not for the State, but in! 
favor of the said officers Kc. a- 
gainst the defendant. Aing vs.| 
Featherston vol. 4, 127) 


See Jupement 9. 
CROPS. 
i 


See Lanptorp axp Tenant 5, 6— 
Levy 1. 


DAMAGES. 


Sex Appears 10—Assavutt anp Bat-* 


TERY. { 


. 
DECLARATION. 
1. A count in a declaration for a ma- 
licious and excessive levy and sale| 
by a constable, which states a sei- 
sure and sale by the officer of “the, 
property” toa greater value than) | 


561. 


lands sold by the sheriff, it is ne- 
cessary to state an eviction of the 
plaintiff, or some disturbance by 
the defendant, or by some person 
deriving a title under the sheriff’s 
sale and conveyance; and the alle- 
gation that the sheriff * made tle 
to the purchaser,” without stating 
that some person in particular, 
claiming and getting title by virtue 
of the sheriff’s deed, turned or 
kept the plaintiff out of posses- 
sion, is insufficient. bid. 306 
If either of two counts in a de- 
claration be defective; and the ver- 
dict be entered generally upon 
both, the plaintiff cannot have 
judgment. /bid. 310 


See Esecmupnt 5. 


DECLARATIONS AND ADMIS- 


SIONS. 


the debt to be satisfied, is insuffi-Sre Compromise—Evipence 4, 7, 


cient; for “the property’? may be! 
either seal or personal—if the for- 
mer, then the plaintiff sustained 
no injury by the acts of the de- 
fendint, because neither the levy 
nor sale by a constable can divest 
the owner of land of his title, or; 
disturb his possession—if the lat-| 
ter, then there is no averment that 
it was not an entire thing, or that! 
there were, at the time of the le- 
vy, other goods or chattels of the 
plaintiff, known to the defendant,, 
in such different and distinct par-' 
cels or kinds, that the defendant 
might hive taken a reasonable part 
thereof, and not the thing which 9, 
he did take, and which was of 
greater value than the sums to be! 
raised Jfoneycut vs. ingel vol.| 
4, 306) 
In a declaration against a consta-! 
ble for a fraudu'ent levy upon the| 
lands of the plaintiff, and a return! 
of the same to Court, whereby an 
order of sale was obtained, and the 


Ll, 12, 13, 19, 23. 


DEED 


1. Execution includes delivery, and 


when it is stated of a deed as 2 
fact that * its execution was prov- 
ed,’ it must be understood that 
such evidence was offered as es- 
tablished its delivery prim facie. 
If it were, then the production of 
the deed by one of the grantees ac- 
companied with testimony of lung 
possession under is a very 
strong circumstance to confirm the 
prima facie proof of delivery.— 
Ross vs. Durham Vol. 4, 58 


Any inaccuracy or deficiency in the 
description contained in a deed 
may be corrected or supplied by a 
reference to anuther deed, if the 
deed referred to contains a more 
particular and certain description 
of the land intended to be convey- 
ed. Thus, if to the description by 
courses and distances in a deed be 
added the further deseription **con- 


It, 
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taining three hundred acres, sold by) the time of the making, or at any 
Jacob McLindon to Isaze Sowell,” subsequent time, if done with the 
the course and distances ‘shall be knowledge and consent of the ma- 
controlled, if necessary, by the kers. But where there were nei- 
description in the deed given for ther acts done, nor words spoken 
the land by McLindon to Sowell. atthe time of the making, from 
ister vs. Barrett vol. 4, 133 which a delivery of the paper as a 

3. Where a debtor conveyed proper-, deed to the donee, or to any per- 
ty in trust to secure the payment! son for him, could be inferred, and 
of certain debts, and among others the possession of the paper by the 
‘*a note for $500, payable to J.. donee long afterwards was satisfac- 
W.., and by him transferred to R.| torily accounted for, it was held 
D.” the trustee, and proceeded to} that there was no evidence of a 
direct that the balance of the mo-' delivery to be left to a jury.— 
ney. if any, after paying the debts) Claytonvs. Liverman vol. 4, 238 
in this deed, the said R. D. is to 7. 





| 


Maps afd surveys which are re- 


pay” to the grantor, and the trus- 
tee sold the property and received 
the proceeds suflicient to pay the, 
debts mentioned in the deed in 
trust, if was held that in a suit by, 
R. D. against J. W. as endorser 
upon a note for $430, made by the 
debtor, the jury were not at liberty 
to infer, without any extrinsic evi- 
dence, that there was but one note 
to which these persons were par- 
ties, and that that was misdescrib- 
ed in the deed by mistake; and i/ 
was held further, that no evidence 
could be received at law, to shew 
the mistake. Dismukes vs. Wrighi 
vol. 4, 206 
4. ™n the construction of deeds, — 
first rule is, that the intention o 
the parties is, if possible, to be 
supported; and the second rule is, 
that this intention is to be ascer- 
tained by the deed itself, that is, 
from all the parts of it taken to- 
gether. Ibid. 207; 


5. Omissions in a deed cannot be 
supplied from arbitrary conjecture, 
though founded upon the highest 
degree of probability. Jbid. 207) 


6. The delivery of a paper asa deed, | 
may be either actual at the time of 10. If the name of a grantee appear 


the making, or by the donee’s tak-' 
ing possession of it as a deed ati 


ferred to in deeds of conveyance, 
whether annexed to the deeds me- 
chanically or not, become incorpo- 
rated as parts of them. But whe- 
ther such map or survey could be 
read in evidence when not regis- 
tered with the deed. Qu? AHar- 
ris vs. Maxwell vol. 4, 242 


8. A deed, wherein the grantor, in 


consideration of the sum of ten 
dollars to him in hand paid by the 
grantees, ‘‘ remised, released, and 
quit claim” to them, certain land, 
may operate as a deed of bargain 
and sale, to pass the title to the 
grantees, if it cannot operate as a 
release for want of some interest 
in them. Bronson vs. Paynter 
vol. 4, $93 


9. Where the whole interest jn pro- 


perty is conveyed to one person in 
the premises of a deed, but in the 
habendum is limited to another, the 
latter is repugnant to the former 
and void, and the property is vest- 
ed in the grantee named in the 
premises, who may consequently 
maintain an action for it in his own 
name. Hafner vs. Irwin vol. 4, 

453 


first in the habendum of a deed, 
it will be good, provided that there 





See Inrant l, 
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was not another grant named in the, 


premises; or if there were, provid- } 


ed the estate given by the haben- 
dum to the new grantee was not 
immediate, but by way of remain- 
der. /bid. 


11. Where in a deed of covenant to 


stand seized from an uncle to hisg, Jy the action of detinue, 


nephew, ‘T. S., the donor used 
these words: “I give and grant, 
after the decease of my wife, two 
tracts of land, lying, &c., to be 
possessed by him in fee simple, af- 
ter the decease of my said wife, 
upon condition that he, the said ‘T’. 

S., shall then immediafély, or as 
soon after a reasonable time as may 
be, settle the same, and continue 
on the said premises during his, 
natural life, so that the said prem-| 
ises shall not be sold or alienated) 
during the life time of him, the's 
said ‘I’. S. Also, I give and grant 
to my said nephew, T. S., one ne | 
gro fellow, named &c., to him and) 
his heirs and assigns forever,” i/| 
was held that the ‘words **to him, 
his heirs and assigns forever,” ap-| 
plied only to the limitation of the 
slave, and that the nephew took 
but a life estate in the lands, for 
want of the words of inheritance 
‘to him and his heirs.” Wiggs 
vs. Saunders vol 4, 480 
2—Suerirr 8, 9, 
10—'T'axes. 





DEEDS IN TRUST. 
Ser Dower 2—Jupcment 15—Re- 
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TEEs 3, 4—Usury 1, 3, 5, 6, 11. 





DEFEASANCE. 


See Pieas anp Pieapine 6, 7. 


DEMAND. 


Sez Covtracr 3—Detinve 2, 5— 


Guaxrpian |, 2—Norice. 
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DETINUE. 


- One who comes to the possession 
of a chattel pending an action of 
detinue for it, prima facie claims 
under the defendant, and is bound 
by the judgment. Mitchell vs. 
Rainey vol. 3, 61 

a previ- 
ous demand is not necessary, if the 

defendant had the possession and 

claimed the property at the institu- 
tion of the suit; and i/ seems thata 
demand is not necessary in any 
case, except to fix one then in pos- 
session with a liability to this kind 
of action, although he may part 
from the possession before suit ac- 
tually brought; or except for the 
purpose of putting an end to a bail- 
ment. Jones vs. Green vol. 4, 
354 


3. The possession necessary to ren- 
der a defendant liable in an action 
of detinue, need not be an actual 
possession, but may be one ina 
legal sense, as where another 
holds as bailee at will, or for the 
benefit of the defendant. ‘lhere- 
fore where it appeared merely that 
the defendant had, before the suit 
brought, * put the slave in ques- 
tion in the possession of his broth- 
er-in-law,”’ but without any written 
transfer, and without consideration; 
it was held that it was proper to be 
left to the jury to say how the pos- 
session was—whether in the de- 
fendant or his brother-inlaw—and 
that the plaintiff could not be non- 
suited, upon the ground that there 
was no evidence of his possession 
at the time of the suit brought. 
Ibid. 354 

4. The gist of the action of detinue 
is the wrongful detainer at the date 
of the writ, and not the original ta- 
king of the chattel. It is general- 
ly, therefore. incumbent on the 
plaintiff i in this action, to shew an 
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actual possession or a general con-| 
trolling power over the chattel by 
the defendant, at the date of the 
writ. And if the defendant had 
not the actual possession at the 
time when the writ was sued out, 
it cannot be said that the defendant 
is tn daw liable to the action, but 


only that he is liable if, upon the; 


evidence, the jury should infer that 
he had a general controlling power 
over the possession at that time. 
Charles vs. Elliott vol. 4, 468 


If one having a right to the pos- 
session of chattels, ‘make a demand! 
therefor which is refused, and! 
thereupon and before the writ is! 
sued out, the defendant part with 
the possession, the action of deti-! 
nue may be maintained; for the 


transfer of possession after demand. 
is treated as an act cone in elusion 
of the plaintiffs a 


ction. /bid. 470 


DEVISE. | 
A devise by a testator of his’ 
** Home plantation” will not earry| 
town lots laid off on a part of that 
tract of land by commissioners un- 
der an act of tne Legislature pass- 
ed at the instance of the devisor, 
when it appears that the lots have 
been oceupied for many years as 
part of the town, although the title| 
to the lots may still be in the devi- 
sor. Hamplon vs. Cowles vo! 
4, 16 


Where a testator devised a certain 
tract of land to his eldest son, and 
the balance of his lands to his wid- 
ow and other sons, and bequeath- 
ed his slaves to his widow, all his 
sons and his daughter, and in asub- 
sequent clause, directed as follows: 
* At the death of my said wife, all} 
the land and negroes that may fall) 
to her, shall return to J. Z,”? (one 
of his sons) “and in case of the 


children, without a lawful heir, 
begotten of his or her body, that 
then his or her part shall be,equal- 
ly divided among the survivors;”’ 
it was held that, upon the death of 
J. Z. without children, subsequent 
to the death of the widow, all the 
lands which he acquired under his 
father’s will, both that part which 
was given to him immediately, and 
that which was limited to him af- 
ter the death of his mother, went 
over to his surviving brothers-and 
sister, and that the limitation was 
not too remote. Zollicoffir vs. 
Zoliicefer vol. 4, 438 
See Liwitatioy—-W11ts 3. 


DISCONTINUANCE. 


if, after a judgment against him, the 


defendant comes into court at a 
subsequent term, and procures the 


judgment to be set aside, and pleads 


to the action, and a verdict is sub- 
sequently rendered against him, it 
is no discontinuance of the action 
of. which he can take advantage; 
and if it were a discontinuance, it 
would be cured by the verdict un- 
der our act of amendment. 1 Rev. 
Stat. ch. 5S, sec. 5. JZorah. vs. 
Long vol. 4, 275 


DOGS. 

The owner of a sheep is justified 
in killing a dog which had destroy- 
ed some of his sheep, and return- 
ed upon his premises apparently 
for the purpose of destroying eth- 

s, although the dog, at the time 
he is killed, be not in the very uct 
of destroying or worrying the 
sheep; and although it be not 
shown that the owner of the dog 
was cognizant of his bad qualities, 
or that there was no other means 
of preventing the i “wy . Parrott 
vs. Hartsfield vol. 110 


death of either of my aforenamed 2. Where a dog is chasing animals 





3. 


4. 


l. 
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ferz nalurz, or combating with an-'2. A deed in trust, executed by a 


other dog, a necessity for killing 
him must be made out, or the kil- 
ling*will not be justiffed. Jb. 112 


Itis not necessary for the mainte-! 
nance of an action for killing a dog, | 
that the dog should be shown to! 
be of some pecuniary value.—! 
Dogs belong to that class of domi 
ciled animals which the law recog- 
nises as objects of property, and 
what ‘t recognises as property, it 
will protect from invasion by a 
civil action on the part of the own- 





er. Dodson vs. Mock vol. 4, 146 


A dog may be of sucffbrocions 
disposition, or predatory habits, as| 
to render him a nuisance to the 
community, and if permitted to go 
at large, he may be destroyed by 
any person. But the law does not| 
require exemption from all fault as| 
a condition of existence; and the 
trivial offences of st tealing an egg, | 
snapping at one man’s heel and| 
barking at another's horse, and the. 
being suspected of having, years be- 
fore, worried a sheep, wili not put, 
a dog out of the pale of the law and) 
justify any person in killing him. 

id. 





See Trespass 3. 


DOWER. | 


A widow has not the right to! 
make turpentine upon Jand assign: 
ed to her in dower, which in the 
life-time of her husband had not 
been used for that purpose. But 
she may rightfully use, in the or- 
dinary mode of making turpentine, 
trees that have been boxed or tend- 
ed for turpentine in his lifetime; 
and she may box new trees as 
those already boxed become unfit 
fur use, so as not to enlarge the 
crop beyond the extent which it 
had when the dower was assigned. 
Carr ys. Carr vol. 4: 179 





146)4. 


5. 
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husband, but not proved and regis- 
tered until after his death, operates, 
nevertheless, by relation to the 
time of its execution to defeat the 
widow’s claim of dower; for the 
act of 1829, ch. 20, (1 Rev. Stat. 
ch. $7, sec. 24,) which prescribes 
that deeds in trust shall not operate 
against creditors and purchasers, 
but from their registration, does 
not apply to the widow’s claim of 
dower, she being, with respect to 
such claim, neither a creditor or 
purchaser. Nvrwood vs. Marrow 
vol. 4, 442 


For feudal reasons, a widow holds 
her dower of the heir, or of the 
person in whom is the reversion of 
the land assigned for dower. But 
in point of title, her estate is con- 
sidered as derived from, and a con- 
tinuation of, that of the husband: 
and although between the death of 
the husband and the assignment of 
dower, a seisin of the heir or of 
another person intervenes, yet up- 
on the assignment, she is in by re- 
lation from the death of the hus- 
band. Jbid. 448 


She does not require the assist- 
ance of the heir; but brings her 
action against any person who has 
the freehold, whether that be the 
heir or any other. She may sue 
a disseisor, abator or intruder, 
and hence those persons, although 
holding the freehold by wrong, 
may assign her dower, and there- 
by bind those.who have the right. 
Lbid. 448 


If a husband make a _ voidable a- 
lienation, and do not avoid it dur- 
ing his life, there ean be no title of 
dower, because he had not the 
seisin at death Put if the 
deed be void, the seisin remained 
in the husband, and the right of 
dower attached thereto. 1/5. 449 


his 
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6. A deed executed by a husband,| 
but not registered until after his) 
death, operates by relation from| 
the time of its execution to bar the! 


wile’s claim of dower. Jbid. 449} 
° <a { 
7. Ina proceeding by petition, un-' 


der the act of 1784, 1 Rev. Stat.| 
ch. 121. sec. 1, for dower, the! 
suit for dower is at an end by the! 
judgment of the court awarding 
dower. This is the only judgment 
to be rendered in that suit; and any! 
proceeding to set aside the inqui-! 
sition taken under our act—like 
the scire facias—or writ of error’ 
—or writ of admeasurement—or' 
bill in equity, used to set aside the 
sheriffs assignment in England— 


is in the nature of a new suit. 1. 


vol. 4, 501) 


The act of 1784 has not indicated 
the remedy for an illegal or exces- 
sive allotment of dower; but the u-| 
sages of our courts have defined it,| 
to wit, that when the report of the 
jury is returned, exceptions may 
be thereunto taken by any one 
thereby aggrieved, and the court 
will set aside the allotment and or- 
der a new allotment, if sufficient 
cause be shewn.. And if a judg- 
ment be pronounced overruling 
such exceptions, the party may ap- 5 


Stine: vs. Caw-shorn 


peal, which will not disturb the) ~ 


judgment that the widow recover! 
her dower—nor vacate any thing! 
that has been done in execution of 
that judgment; but will only carry 
up the proceeding instituted to set| 
aside the inquisition of the jury.| 
Ibid. 501 


. Under the act of 1784, the jury! 
cannot assign to the widow the! 
whole of her husband’s real estate. 
upon the ground that the whole of! 
it is necessary for her decent sub- 
sistence. The act gives her one 
third of the real estate of which her 
husband died seized, in which is! 


| 
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to be comprehended the mansion 
house and offices—or if the whole 
mansion and offices cannot be so 
taken in, without injustice to the 
children, then such part or portion 
thereof as may be suflicient to af- 
ford her a decent subsistence. But 
the mansion house—or a part of 
the mansion house—is not to be 
allotted in addition to her third, but 
in part of her third; and if the 
whole be allotted to her by the ju- 
ry, when her husband had no oth- 
er real estate, the report will be set 
aside. bid. 501 


See Bsrorpret 6—Usury 11. 


EJECTMENT. 


The defendant in ejectment is gen- 
erally permitted to shew a better 
title than that of the lessor of the 
plaintiff, in a third person. But 
where both parties claim title un- 
der the same person, it is not com- 
petent to either, as such claimants, 
to deny that such person had title; 
and though the defendant, in such 
case, may still shew that he had in 
himself a better title than that of 
the plaintiff’s lessor, yet he cannot 
set up a title in a third person. 
Love vs. Gutes vol. 4. 363 


If an action of ejectment be, with 
the consent of the parties, by a rule 
of court. referred to certain arbitra- 
tors, and they make an award that 
the defendant was guilty: of the 
trespass and ejectment, and shall 
pay nominal damages and costs, 
upon which a judgment is rener- 
ed accordingly, and the plaintiff’s 
lessor put into possession of the 
term by a writ for that purpose, 
the defendant is not estopped by 
such award and judgment from af- 
terwards setting up title to the 
premises; because, in the action of 
ejectment, the right to the land is 
not putin issue and determined, 
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and a reference of the suit by a, 
rule of court to arbitrators, chosen 
bv the parties, cannot bring before’ 


thém more than was in issue be-2. 


fore the court. Hardin vs. Beaty 
vol. 4, $81 


- Where a demise in ejectment is) 
laid, from two or more lessors, and 
it appears that those lessors are 
tenants in common with one, who 
has not joined in the demise, the 
plaintiff may yet be entitled to re- 
cover, according to the interest of 
his lessors, though if one of the 
joint lessors had no title, the plain- 
tiff could not recover affall. Bron- 
son vs. Paynter vol. 4, 395 


. Where a general verdict is found 
in an action of ejectment, a judg- 
ment that the plaintiif recover his 
term is proper in point of form.’ 
Ibid. 395} 


- In an action of ejectment, the} 
quantity of land mentioned in they 
declaration, need not correspond! 
with that which the lessor of the’ 
plaintiff claims. He may declare; 
for an indefinite number of tracts 
of land—and recover according to! 
the quantity to which he proves ti- 
tle; especially when it appears that 
all the tracts adjoin each other and, 
constitute in fact but one tract in| 
the possession of the defendant. 
Huggins vs. Ketchum vol. 4, 

415 


See Lanpiorp & Tenant 1, 2, 3, 4.) 


ELECTION. 
See Vorer. 


EMANCIPATION. 

1. A record of the County Court sta- 
ting that **upon the petition” of] 
the master “ it is ordered” that the! 
slave ‘* be emancipated and set free. 
from slavery”? is sufficient evidence; 
under the act of 1796 (Rev. c. 
453) of the emancipation, without’ 











1. 


2. 
_ der the same person, it is not com- 


3. 
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showing any petition in writing. 
Sumpson vs. Burgwin vol. S, 

28 
An order of the County Court e- 
mancipating a slave under that act 
without stating that the slave had 
performed meritorious services, is 
conclusive, being the act of a court 
of exclusive jurisdiction, and can- 
not be impeached by evidence that 
the slave had not, or could not have 
performed such services. Ibid. 

28 


ESTOPPEL. 

Where a party is estopped by his 
deed, all persons claiming under or 
through him are equally bound by 
the estoppel. Lunsford vs. /ilex- 
ander vol. 4, 42 


Where both parties claim title un- 


petent to either as such claimant, 
to deny that such person had title. 
Ives vs. Sawyer vol. 4, 51 


Where two persons purchase 
jointly from the same vendor, and 
enter into possession of a tract of 
Jand as tenants in common, and af- 
ter a common possession of several 
years, execute an agreement under 
their hands and seals, in which 
they acknowledge that they hold 
the land as tenants in common, it 
cannot be permitted to either of 
them, or to any other person 
claiming under either of them, un- 
til the rights thereby acknowledged 
shall be divested or changed, to set 
that possession up as hostile to the 
title of his co-tenant. And in such 
casey if one of the tenants in com- 
mon convey by deed the whole 
land to another person, and recite 
in the deed that he, the vendor, 
had title to the whole, and the pur- 
chaser is ignorant of the tenancy 
in common, it will not prevent the 
rule of law from attaching. ‘The 
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estoppel applies to the purchaser by} 
reason of his privity with and un- 
der his vendor, not because of per- 
sonal ill faith. oss vs. Durham, 
vol. 4, 54 


4. An agreement made by two per- 2 


sons in possession of a tract of land, 
under a joint purchase in whict:, 
they acknowledged under their 
hands and seals that they were} 
tenants in common of all the lands’ 
which they had purchased from 
their said vendor, estops both of 
them from denying that their ven-; 
dor had title to the land, and also 


estops each from averring any an-3, 4 


tecedent matter to show that the 
other had no title. Jbid. 54 
5. The State is not bound by an es- 
toppel, nor is a grantee from the, 
State estopped to deny what the 
State from whom he claims is at! 
liberty to assert. 


Lunsford vol. 4, 
6. One claiming under a husband, is| 


estopped from shewing title out of 
the husband and in a third person, 
to defeat the wife’s claim of dow-; 
er, nor can he, for such purpose,, 
avail himself of a conveyance ob- 
tained from such third person, sub- 
sequently to the commencement of 
the suit, and his plea thereto. 
Norwood vs. Marrow vol. 4,| 

442 
7. Where both parties claim under 
the same person. the title of that 
person is not to be disputed be- 
tween them, unless one of them 
can shew a better title in himself.| 
Ibid. 449 





Sex Esectment 1, “—Former Ac-! 


quitTraL 3—Lanptorp & Tenant 
1, 2, 5, 4—ReELeEAseE. 


EVIDENCE. 
1. In an action by a negro, brought 
to try his right to his freedom, if 





evidence of his being reputed to be 
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a freeman is offered, it is admissi- 
ble to show in reply acts of own- 
ership inconsistent with such repu- 
tation. Sampson vs. Burgwin 
vol. 3, 28 


. A “credible witness’’ to prove a 


nuncupative will under the 15th 
section of the act of 1784 (1 Rev. 
Stat. ch. 122, sec. 2,) means one 
who is competent according to the 
rules of the common law; and if 
he be incompetent from interest, 
such incompetency may be remov- 
ed by a release. Mathews vs. 
Marchant vol. 3, 40 
party cannot, by refusing his 
assent to a release or surrender 
tendered by a witness on the other 
side, exclude his testimony. The 
depositing the release in the clerk’s 
office will be sufficient to enable 
the witness to testify. Jbid. 40 


Candler VS. 4, In this country, traditionary evi- 


dence is received in regard to pri- 
vale boundary, but we require that 
it should have something definite 
to which it can adhere, or that it 
should be supported by proof of 
correspondent acquiescence or en- 
joyment. A mere report, or neigh- 
borhood reputation, unfortified by 
evidence of enjoyment or acquies- 
cence, that a man’s paper title cov- 
ers certain land, is too slight and 
unsatisfactory to be received as ev- 
idence in questions of boundary. 
Mendenhali vs. Cassels vol. 3, 49 


5. Where, upon the endorsement of 


a note, it was agreed by parol be- 
tween the endorser and endorsee, 
that if the former would execute 
to the latter a deed for a tract of 
land, the latter would strike out the 
endorsement, and release the en- 
dorser from all liability thereon, 
and the endorser did afterwards 
execute a deed for the tract of 
land, which was accepted by the 
endorsee, i¢ was held that proof o 





9. In an indictment for fornication 


INDEX. 


those facts, was not evidence ten- 
ding to establish a contract variant 
from that contained in the written 
endorsement, and was competent 
to establish an accord and satisfar - 
tion. 

vol. 3, 


. Ina petition against an adminis- 
trator, upon an issue made up to 
try whether the petitioners are the 
next of kin of the intestate, the 
sureties to the administration bond 
are competent witnesses for the! 
defendant, they being neither par-| 
ties nor privies to the record. 

Kaywood vs. Barrett vol. 3, 91 
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grantees themselves, or those 
claiming under them, who would 
be entitled to the possession of the 
originals. Candler vs. Lunsford 
vol. 4, 18 


Smitherman vs. Smithy) 1¢ 9 person, who subscribed a 


bond as witness without the knowl- 
edge or consent of the obligor, die, 
proof of his hand writing would 
not be sufficient evidence of the 
due execution of the bond:—other 
evidence would be required, as 
proofs of the hand writing of the 
obligor, his acknowledgement or 
the like. Blackwell vs. Lane 
vol. 4, 116 


- In questions of pedigree, declara-|12. A man’s previous declarations 


tions of deceased persons, to be 
admissible, must be derived from 
those who are connected with the 
family. bid. 91 


8. In an action, on a joint and several 
promissory note, if the action is 
against the principal alone, the 


surety may be witness either for 
the plaintiff or deiendant. Jb. 95 


and adultery; one who had been 
the husband of the feme defendant, 
but had been divorced from her on 
account of her adultery, is incom- 
petent to testify against the defend- 
ants as to the adulterous inter- 
course, or any other fact which oc- 
eurred while the marriage subsist- 
ed. And if the testimony be re- 
ceived at the trial, after objection 
made to it, and the defendants be 
found guilty, and the man alone 
appeals, it is not thereby rendered 
competent against him. Stale vs. 
Jolly vol. 3, 110 


10. As patents or grants from the} 
State are recorded in the office of. 
the Secretary of State, copies of, 
them obtained from that office, 
may be given in evidence without 
accounting for the originals, by all 





may be received, though it is but 
slight evidence, to show the extent 
and true character of the dealings 
between him and another person; 
and they will be evidence against 
one claiming under him by a co- 
temporaneous or subsequent con- 
tract.. May vs. Gentry vol. 4, 117 


13. The affidavit of a party made to 


obtain a certiorari, may be used a- 
gainst him to prove any facts 


. which are of a character to be 
-proved by mere admissions or rep- 


resentations. © But the admissions 
in such affidavit will not be suffi- 
cient evidence against the party 
making them, to supersede the ne- 
cessity for the other party’s pro- 
ducing matters of record, or a deed 
under which he claims. Mushat 
vs. Moore vol. 4, 124 


14. Evidence of what a deceased wit- 


ness swore to in another and dif- 
ferent suit, is inadmissible. Mc- 
Moririe vs. Sturey vol. 4, 189 


15. A subscribing witness to a will, 


who is named executor therein, 
may nevertheless be called to sup- 
port it. Overton vs. Overton 
vol. 4, 197 


persons except the patentees or,16, If the subscribing witness to an 
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instrument becomes interested and) 
a party to a cause, even though he 
does so voluntarily, he cannot be 
examined as a witness. 
case the adverse party, if he wish| 
to prove the instrument, may prove 
the handwriting of the subscribing’ 
witness; and if that cannot be; 
done, proof of the handwriting of 
the person who executed the in- 
strument, is admissible. If proof 
of neither can be obtained by dis-| 
interested witnesses, the party 
must resort to his bill of discovery; 
in equity. lackwelder vs. Fish-| 
er vol. 4, 204; 
17. A witness may state his belief as 
to the identity of persons, or the 
sameness of handwriting, though; 
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entry is, afier his death, evidence 
of the fact, as between third per- 
sons. Ibid. 254 


vy } . 
=n such 9, Jurors are not bound to take ei- 


ther the whole or any part of a 
witnesses’s testimony as true, if in 
their consciences they do not so 
believe. But where it is incum- 
bent on a party to establish a fact, 
and the on/y testimony in relation 
thereto contradicts it, a jury cannot 
capriciously mangle the testimony, 
so as to convert it into evidence of 
what it does not prove. If the 
witness be deserving of credit, the 
fact necessary to be shewn is dis- 
proved—and if he be not worthy 
of credit, there is a defect of proof. 
White vs. White vol. 4, 401 


he will not swear positively as © 21. Parol evidence is not admissible 


those facts; and the degree of cred- 
it to be attached to his evidence is 
a question for the jury. Beverly 
vs. Williams vol. 4, 236 


18. The way-bills containing the 
names of passengers and the a- 
mounts paid for their fare, made 
out by an agent of a company of 
stage contractors, and transmitted 
to them or to their other agents, are 
admissible in evdence against the 
sureties for the faithful accounting 
nd paving over of the agent; be-, 
cause it was part of the agent’s 
duty to make out and transmit 
these bills; and i: was the mode of, 
accounting and charging the agent 
which must have been contemplat-! 
ed by the sureties when they guar- 
anteed his fidelity in paying what 
he might collect in the course of 
his agency. Peck, Weliford S| 
Co. vs. Gilmer vol. 4, 249 


19. It is a well established rule, that 
where a person who has peculiar! 
means of knowing a fact, makes a) 
declaration or a written entry of 
that fact, which is against his inter-| 
est at the time, such declaration or! 


to vary, €xplain, or contradict an ° 
agreement in writing. Donaldson 
vs. Benion vol. 4, 435 


22. A trustee who has acted by sell- 


ing the trust property, and has re- 
tained his commission for so do- 
ing, may be a witness in support 
of the deed in trust, if he has con- 
veyed the property without cove- 
nants or responsibility. Norwood 
vs. Marrow vol. 4, 442 


23. The declarations of a party con- 


nected with his conduct, the next 
day after the execution of a deed 
are admissible in evidence, ‘not for 
the purpose of establishing the 
truth of the things declared, but to 
show from them that the party was 
then insane, in order that the jury 
may thence infer, if they should 
think such inference fair and prop- 
er, that he was so at the moment 
when the deed was executed; and 
this particularly when a ground has 
been laid for the introduction of 
the testimony, by showing that the 
party was at times insane, previ- 
ous to the execution of the deed. 
Ibid. 442 
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Ser Bonn 2—Deep 3, 6, 7—Exec- issue a fi. fa. thereon, depends 
UTORS AND ADMINISTRATORS 8— upon the fact whether a levy suffi- 
Fraups anp Frauputent Con- ciently special has been made, and 
vVEYANCES 1, 2—Monery paip 1N-_ also whether the defendant has had 
To Court 1. _ five days notice in writing before 

court, or has waived it, and if no 


EXECUTION. | such judgment has been rendered, 


1. Where an execution upon a jus- a writ to the sheriff commanding 


nab~ag aad him to sell the land levied on, can- 
tice’s judgment is levied upon land, | 4 
and returned to the Conny Court} Bot have the effect of a fi, fa. Io. 
under the act of 1794, (1 Rev.| a4 
stat. c. 62, sec. 19) it is essential to 4. Where the execution under which 
the validity of the order, whichthe| the plaintiff claimed, commanded 
court is authorised to make, to sell) the sheriff to levy a certain sum 
the land levied on, that the land} which the State had recovered a- 
should be particularly described;| gainst the defendant for costs and 
and a levy generally upon the de-| charges, and on the execution was 
fendant’s ** lands’? without further} endorsed a bill of costs containing 
specification or description, will! officer's fees and witnesses’ dues, 
not support such order, nor the sale!) but without specifying whether 
made under it. Lorden vs. Smith| they were costs expended by the 
vol. 3, 34| State, or were the costs of the de- 
2. When an execution upon a jus- fendant, and re ry record pr 
tice’s judgment is levied upon land| judgment produced in support o 
and returned to the County Court, the execution merely showed that 
and it appears that the defendant) ‘he defendant had been indicted 
has not had five days notice in| and acquiteed, if was held that there 
writing, as required by the act of ought to have been a special judg- 
1828, (1 Rev, Stat. c. 45, sec. 19) ment in favor of the officers of the 
the court has no power to order a Court and the defendant's witness- 
sale of the land levied upon, and| and an execution issued thereon 
any such order will be entirely and conformable thereto, and that 
null, unless the defendant appears the Court could not presume from 
ond welccs'acticn, Mid g4| the record produced that there had 
5 Rie ve been such a special judgment. and 
$. When a justice’s execution has} then permit the plaintiff by parol 
been levied upon land and returned, evidence to trim and shape the ex- 
to the County Court, the plaintiff, ecution offered, so as to fit such 
may apply to Court and havea presumed judgment. ‘King vs. 
judgment ‘here rendered in his be-| f#eatherston vol. 4, 126 
half for the sum recovered before the 
justice and costs, under the act of/”* 
1822 (1 Rev. stat. c. 45 sec 8 and! 
9) and it seems that a rendifioni 
may issue upon such judgment to) 
sell the land levied upon, with a ; - [sl 
special fi. fa to levy generally fer, %¢'f, or toa tliird person. 10 
any unsatisfied balance of such VS: Stewart vol. 4, 
judgment, but the power of the 6. The legal interest of a defendant 
court to render such judgment and’ in undivided chatsels may be seiz- 


The purchaser at an execution 
sale, buys the inéerest of the de- 
fendant in execution, and cannot 
object, when the price is demand- 
ed, that the goods belonzed to him- 
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ed and sold under execution. J- 
bid. 
7. Justices’ executions are by ore 
made returnable in three months! 
from their date (see 1 Rev. Stat.| 
ch. 62, sec. 16,) but it is not ne- 
cessary that they should be return- 
ed on the last day of the three’ 
months. ‘They may be returned 
sooner, and a/iases taken out and 
actedupon. bid. 160 
. The signature of a justice is abso- 
lutely necessary to an alias, as 
well as to an original execution on 
a justice’s judgment. Hence an, 
entry of ‘execution renewed,”| 
without the signature of a justice,| 
at the foot of a dormant justice’s 
execution, gives no authority to the 
acts of an officer under it. Hug-| 
gins vs. Keichum vol. 4, © 414) 


| 
16011, If a justice’s execution be levied 


INDEX. 


the act of 1794. Jbid. 414 


upon land and returned to court, 
and the land be sold under a vendi- 
tioni exponas, issued upon an or- 
der made by the court for that pur- 
pose, the lien has relation back to 
the time of the levy, so as to de- 
feat a sale made afterwards by the 
defendant. Jbid. 414 


12. Where an execution authorises 


the sheriff to sell all the lands of 
the defendant lying on the head of 
a particular mill pond, and adjoin- 
ing the lands of a particular person, 
if the lands embraced in that de- 
scription comprehend more tracts - 
than one, a sale en masse will be 
supported, in the absence of fraud 
on the part of the sheriff and pur- 
chaser. Jbid. 414 


- The levy of a justice's execution }5_ When several executions, issu- 


upon lands, ynder the act of 1794, 
1 Rev. St. ch. 62, sec. 16, need 
not perhaps be in the very words 
of the act; but a description con- 
taining a part only of that preserib- 
ed in the act must be taken to be 
insufficient in point of the certainty’ 
thereby required, until it be shewn 
as a fact that it identified the land 
levied on, as effectually as it would 
have been identified by a descrip- 
tion conforming to that given inthe 
act. Hence a levy upon * all the; 
lands of the defendant, lving on 
Queen's creek,” without any such 
evidence of identity, is not suffi- 
ciently specific to authorise the 
court to make an order of sale, or| 
if such order be made, to support 
asale under it. bid. 414 


10 The levy of a justice’s execution! 
upon “all the lands of the defend- 
ant, lying on the head waters of 
Ketchum’s mill pond, adjoining 
the lands of said Ketchum,” is 
substantially, if not literally, a 


ing from different competent 
Courts, are in the hands of differ- 
ent officers, then, to prevent con- 
flicts, if the officer holding the ju- 
nior execution seizes property by 
virtue of it, the property so seized 
is not subject to the execution in 
the hands of the other officer, al- 
though first tested; and consequent- 
ly a purchaser under the junior ex- 
ecution is, in such case, protected 
against the execution of a prior 
teste. Jones vs. Judkins vol. 4, 

454 


14. At common law, the goods of a 


party against whom a writ of fi. 


fa. issued, were bound from the 


teste of the writ so as to prevent 
his selling or assigning them. J- 
id. 455 


15. But subject to this restriction, 


the property of the goods is not 
altered, but continues in the de- 
fendant till the execution is exe- 
cuted. bid. 455 


compliance with the requisitions o/'16. If therefore the property is le- 
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vied on and sold under a junior ex- 
ecution, the vendee gets a good ti- 
tle; and the party having the first 
execution cannot seize them by 
virtue of his writ first tested.— 
Ibid. 455 
17. The party however who has the 
execution of the first fes/e, may 
have his remedy against the sher- 
iff whose duty it was to execute 
that writ first which was first test- 
ed. bid. 456 


18. If the sheriff has only levied un- 
der the younger execution, and be- 
fore sale an elder execution in point 
of teste came to his hands, he may 
and ought to apply the property to 
the satisfaction of the execution 
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with the will annexed, which pro- 
vides that the obligor shall well 
and truly deliver and pay over all 
the rest and residue of the effects 
and credits which shall be found 
due on his account at the close of 
his administration * unto such per 

son or persons respectively as the 
same shall be due unto, pursuant 
to the true intent and meaning of 
the acts of the General Assembly, 
in such cases made and provided,” 
is broken both in letter and in spir- 
it, by a refusal or neglect of the 
administrator with the will annex- 
ed to pay legacies, McLane vs. 
Peoples vol. 4, 9 


4. Until the settle:nent and distribu- 


bearing the first feste. Ibid. 456) tion of an estate, the administration 


See Jupement 13, 15—Lanpiorp 
AND TENANT 6—Levy 1, 2—Re- 
GIsTRATION 1—Sueuirr 1, 3, 4, 5, 
6, 7, 8, 10, 12—Watr or Er- 
RoR 5S. 


ADMINIS- 


EXECUTORS AND 
TRATORS. 
1. The County Courts have power 
to revoke letters of administration, 


is incomplete, and must. upon the 
death of the administrator, be com- 
mitted to some person as adminis- 
trator de bonis non of the intes- 
tate, for the goods of the intestate 
go to such administrator de bonis 
non, and not to the executor of 
the administrator, and this, altho’ 
the administrator was, as one of 
the next of kin, entitled to a share 
of the estate. The right as next 





and payment of the assets made} 
by an administrator whose letters 
have been revoked, to his succes- 


sor, are proper. 
lier vol. 3, 
2- One who intermeddles with the 
goods of a deceased person, a/ter 
the will is proved, or administra 
tion granted, cannot be sued by a 
creditor as executor de son tort, 
unless where he claims under a 
fraudulent deed. But if he had 
intermeddled before the appoint- 
ment of a legal administrator, he 
may be charged as executor de son 
tort, there being a legal administra- 
tor at the date of the writ. MMe- 
Morine vs. Storey vol. 3, 87 
3. The clause in the condition of a 
bond, given by an administrator 


Smith vs. Col-! 
65! 


of kin, did not attach to any par- 
ticular chattels, and prima facie, 
the unsold and undivided specific 
goods were held by the adminis- 
trator in his official character, and 
therefore his representatives do not 
succeed to them. Zuylor vs. 
Brooks vol. 4, 139 


5. One who administers upon the es- 
tate of a fraudulent assignee, and 
takes possession of the goods as- 
signed, may, upon the death of the 
fraudulent assignor, be sued as ex- 
ecutor de son tort by the creditors 

, of the latter, and this although ad- 
mintstration may have beew grant- 
ed upon his estate. McMorine 
vs. Storey vol. 4, 189 


6. The case of Zurner vs. Child, 1 


} 
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. Where a case agreed sets forth 








Dev. Rep. 25, explained and dis-| 
tinguished from this; because in 
that the agent, who was sought to 
be charged as executor de son tor! 
of his deceased principa’, had been’ 
rightfally put into the possession 
of the property, not only as to his) 
principal, but as to all the world. 
Ibid. 189 


. The law never assigns any thing’ 


to an administrator, but what may; 
be rightfully assigned. Hence,| 
goods conveyed to an assignee for 
the purpose of defrauding credit-| 
ors, are not assigned to the admin-; 
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one of the heirs acquiesced in the 
possession held under that convey- 
ance for four years after he came 
of age; the Court cannot say that 
the purchase money was paid, and 
the conveyance therefore valid; 
but such circumstances are proper 
to be left to the jury. to infer the 
fact ofsuch payment, if they should 
so think, and thereupon to find a 
verdict for the defendant. Jbid. 

471 


’ See Covenant 3. 


EXECUTOR DE SON TORT. 


istrator of the assignee as againstg,. Exgcurors AND ADMINISTRA- 


the creditors of the assignor. — 
Ibid. 191) 


. If the deed of an administrator for! 


Tors 2, 5, 6, 7. 


FELONY. 


land, which his intestate had given 1. An intent to commit a filenicus 


a bond to convey upon the pay-| 
ment of the purchase money, oo 
tain an acknowledgment of pay- 
ment to him of the price, it will| 
operate as a release, and be plena- 
ry evidence of such payment.—| 
But a recital in it that it appeared! 
that payment had been made to) 
his intestate, is no more than a 
declaration of his belief of a fact, 
and per se is not evidence at all a- 


gainst the heirs of such intestate. |2- 


who claim not under the adminis-| 
trator, but directly from the intes-| 
tate. JVilliams vs. Peal vol. 4, 

471 


that a vendee took possession o 
the land soon after the execution 
of a bond to make him title upon 
his paying the purchase money, 
and held uninterruptedly for twen- 
ty years—that the vendor lived; 
nearly three years after the pur- 
chase money became due—that af- 
ter his death, the administrator eet 
up no demand for the purchase 
money, but on the contrary execu- 
ted a conveyance of the land—that 





act, where the intentis only a mis- 
demeanor, merges in she felony, if 
the act be committed: but not if the 
intent alone is a felony, of the same 
grade with the act itself; and the 
prisoner may be convicted of either 
upon any competent testimony 
that satisfies the jury of his guilt 
of the particular offence charged. 
State vs. Jesse vol. 3, 108 


A master is not at liberty to con- 
trive the escape of his slave who 
has committed a felony—but if he 
be a magistrate, he should not act 
officially against him. Stave vs. 
Leigh vol. 3, 129 


FEME COVERT, DEED OF. 


Where neither the certificate of the 


commissioners appointed to take 
the private examination of a feme 
covert upon a deed made by her 
and her husband, nor any record 
produced, show that she was pri- 
vately examined, the deed is void 
as toher. Jves vs, Sawyer vol. 
4, 55 
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FINES. 


Sez Constrrvtion 5, 8, 9—Crimi- 
NALS 2, 6. 


FORCIBLE ENTRY. 


1. Where the proprietor of a school 
employed a person as a steward 
and servant in the establishment, 
and assigned for his lodging rooms 
a house situated within the curtil- 


age, but not connected with the|5. 


dwelling house of the proprietor by 
any common roof or covering, and 
for which lodging rooms the stew- 
ard paid no rent, it was held that 
the house occupied by the steward 
was not, in law, Ais dwelling house, 
but was the dwelling house of the 
proprietor of the school, and that 


no indictment would lie- against|;, 


the proprietor for an entry and ex- 
— of the steward from such 

ouse, provided there was no inju- 
ry to his person, or other breach of) 
the peace. State vs. Curtis vol. 

’ 222 
2. The occupation of servants is not 
suo jure, but as servants and rep- 
resenting their master; and there- 
fore it is the occupation of the pro- 
prietor himself. bid. * 225 


3. There may be cases in which the 
mastér lets to his servant a tene- 
ment or part of his premises “ 





rent, in which the house and pos- 
session would be properly laid as 


those of the servant. And even2- 


where there is no stipulation for 
rent, yet the premises occupied by 
the servant may be so far removed 
and distinct from those in the per- 
sonal occupation of the master, that 
they may be deemed and stated to 
be in the possession of the servant, 
in an indictment, for instance, for 
burglary. It would seem, from’ 





some adjudications, that in this 3. 


last case, it may be laid either 
way. But these cases are to be 
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regarded as exceptions founded on 
particular circumstances. bid. 
225 


. When an overseer, in this State, 


is placed on a plantation, he is not 
put into possession as against his 
employer; but the latter may, if he 
thinks proper, turn him off, and e- 
vict him from the house which he 
occupies. bid. 227 


The redress of the overseer is by 
action on the contract of the em- 
ployer, and not by holding over 
that which was never in his pos- 
session for an instant, but as the 
servant and agent of his employer. 
Ibid. 227 


FORCIBLE TRESPASS. 


In an indictment for a riot and for- 
cible trespass in entering a man’s 
dwelling house, he being in the ac- 
tual possession thereof, and taking 
from his possession slaves and oth- 
er personal property, it is not ne- 
cessary to show that the prosecutor 
had the right to the property, or 
the right to the possession, but 
whether he had in fact the possess- 
ion thereof, at the time when that 
possession was charged to have 
been invaded with such lawless 
violence, and any evidence tending 
to establish that possession is ad- 
‘missible. State vs. Bennelt vol. 
. 43 

An indictment for a forcible tres- 
pass in entering a man’s dwelling 
house, which does not charge an 
expulsion from the house or a 
withholding of the possession 
thereof up to the time of the find- 
ing of the indictment, nor set forth 
the interest of the prosecutor, will 
not, in case of conviction, warrant 
a writ of restitution. Jbid. 43 

The violence necessarry to su 
port an indictment for a forcible 
trespass in entering a man’s dwell- 


—— 











- 


5. An indictment charging a forcible 


1. An acquittal upon an indictment! 


INDEX. 


ing house and taking from his pos-} 
session personal chattels, will be 
sufficiently proved by showing 
that the -defendants appeared in 
such numbers and under such cir- 
cumstances as to deter the prosecu- 
tor from resistance, though there! 
was no actual breach of the peace.) 
Ibid. 48) 


4. In such an indictment, the pres-| 
ence of the prosecutor must beQ, 


proved, but it need not be shown| 
that he had hold of the chattels: it 
is sufficient if he were on the spot. 
Ibid. 48 


trespass for taking a slain deer, is 
not supported by evidence of the 
forcible taking of a deerskin sever- 
ed from the body. of the deer. 
State vs. Hemphill vol. 4, 109 





6. An indictment for any forcible; 
trespass upon a dwelling house— 
short of a violent taking or with- 


holding of the possession of it—! 


must charge that the proprietor)3. 


was in the house, or actually pres- 
ent at the time. Séale vs. Fort 
vol. 4, 192 


7. In an indictment for a forcible en-|4. 


try into a dwelling house, it is not 
necessary to charge or to show 
that the proprietor was in the 
house, or present at the time of 
the violent dispossession. Jbid. 

193) 


FORMER ACQUITTAL, 


indictment and different proof on 
the trial from the former; and be- 
cause an indictment for the com- 
mission of a feloneous act is not 
supported by proof of an intent to 
do that act, and an indictment for 
the latter, if a felony, may be sus- 
tained after an acquittal upon an 
indictment for the former. State 
vs. Jesse vol. 3, 983 
Where a person of color has been 
acquitted upon an indictment for a 
rape, and is subsequently indicted 
for an assault with intent to com- 
mit the rape upon a white female 
under the act of 1825, he cannot 
object upon the trial that the evi- 
dence offered proves an actual rape, 
because the jury may convict for 
the specific charge contained in the 
indictment, if the evidence proves 
that charge, notwithstanding it may 
also prove the other charge for 
which the prisoner has been for- 
merly tried and acquitted. Jb. 98 
A former acquittal, if it cannot be 
pleaded in bar to a subsequent in- 
dictment, cannot be taken an ad- 
vantage of as an estoppel. J. 98 


It is not sufficient to make a judg- 
ment in one indictment a bar to 
another, that evidence of the facts 
alleged in the first, would also be 
evidence of the facts alleged in the 

latter. As an acquittal upon an~ 
indictment for the burglary and 
stealing, is not a bar to a second 
indictment for the burglary, wish 
intent to steal. Ibid. 103 


for a rape against a person of col-5. An acquittal upon a former indict- 


our, cannot be pleaded in bar to an 
dictment against the prisoner for, 
an assault with intent to commit 
the rape upon a white female, un- 
der the act of 1823, (1 Rev. Stat. 
ch. 111, sec 78,) because both of- 
fences are felonies created by dif- 
ferent statutes, and the latter re-| 





ment, can be no bar to a second, 
unless the former were such as 
the prisoner might have been con- 
victed upon, by proofs of the facts 
contained in the second. Jb. 104 


FORNICATION AND ADUL- 
TERY. , 


quires different allegations in the An indictment under the statute for 
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fornication and adultery, may be} 
simply for ** bedding and cohabi- 
ting together,”’ and the charge will) 
be sustained by shewing an habit- 
ual surrender of the person of the 
woman to the gratification of the) 


man, without proof that either hadg 


taken the other into his er her 
house. Stave vs. Jolly vol. 3, 
110 


See Appears 3—Evivence 9. | 


FRAUDS AND FRAUDULENT) 
CONVEYANCES. 


1. Where a vendor and purchaser, 
contracted for a life estate in cer- 
tain slaves, at a fair price for such| 
interest, under the supposition that; 
the vendor was entitled to no great 
er estate in the slaves, and the ven-| 
dor executed a bill of sale cunvey-| 
ing “all his right, title and inter | 
est in and to the slaves” to the pur-| 
chaser, and it turned out that the| 
vendor was entitled to an absolute! 
interest in them, which was ten| 
times the value of the life estate, i¢| 
was held, in a suit at law in the! 
lifetime of the vendor, by the cred-! 
itors of the vendor, impeachin 


the conveyance for fraud, that the(5. 


mi<take might be shown by parol 
testimony, and that the conveyance; 
was not fraudulent and void as to! 
such creditors. Runyon vs. Leary! 
vol 4, 231 


- Matter dehors a deed may be re-| 
sorted to for the purpose of repell-| 
ing, as well as founding, an impu-! 
tation of fraud. Jbid.. 233) 


. A purchaser at a grossly and man-| 
ifestly inadequate price, is not such 
an one as, under the statute of 27 
Eliz. ch. 4, sec. 2 (1 Rev. Stat. 
ch. 50, sec. 2) can avoid a previous 
voluntary conveyance; but to con- 
stitute a purchaser entitled to the 
benefit of that statute, the purchase 
must be in good faith and for 
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fair price; and this the Court 
should declare as a rule of law, and 
not leave it as a question of intent 
to be passed upon by the jury. 
Fullenwider vs. fioberts vol. 4, 

278 


The Court will not enter into the 
question of the inadequacy of the 
consideration, as per se vitiating 
the sale, unless it be plain, and 
great, or gross, as it is commonly 
called. Prices may range between 
the extremes of what close men 
would call a good bargain on one 
hand, and a bad and even hard bar- 
gain on the other, and the law will 
not interfere. But when sucha 
price is given, or pretended to be 
given, that every body who knows 
the estate, will exclaim at once, 
“‘why, he has got the land for 
nothing,” as if only one tenth, or 
perhaps even one third part of the 
value were given, the law would 
be false to itself if it did not say, 
sternly and without qualification, 
to such a person, that he had not 
entitled himself to the grace and 
protection of the statute. Jdid. 

278 


It is generally true, that deeds 
void by reason of bad faith as to 
creditors, are also void as to pur- 
chasers. They are* not indeed 
void as to”purchasers because they 
are so as to creditors, but by rea- 
son of the bad faith which alike vi- 
tiates them as against both purcha- 
sers and creditors. ‘There may per- 
haps be instances, in which pur- 
chasers would not stand on the 


same footing with creditors. Jbid. 
281 


The term ‘ purchaser’ is not used 
in the statute of 27th Eliz. in its 
technical sense, for one who comes 
to an estate by his own act. It is 
to be received in its popular mean- 
ing as denoting one who buys for 
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money, and buys fairly, and of 
course for a fair price. /bid. 285 


7. The same rule prevails in equity 
as at law with regard to purcha- 
sers setting aside voluntary or 
fraudulent conveyances under the 
stat. 27 Eliz. Jbid. 284 


8. Fraud and good faith are general- 


ly questions of intent, and there- 


fore proper for the jury, whose, 
province it is to look into the mind 
and heart; but this proposition is 
not to be carried to the absurd ex-| 
treme of cutting off the court from! 
drawing from admitted facts any) 
inference, however consonant to 
reason or necessary it may be.—| 
Hence the courts have laid down) 
rules, as laws for the parties upon! 
the question of inadequacy of 
price in a purchaser’ under the 
stat. of 27th Eliz. bid. 285, 


9. This power of the court is not a 
novel assumption, nor can it prove 


practically dangerous or inconve- 


nient. ‘There will be differences! 
of opinion as to the value of es 
tates; also opposing evidence as, 
to the price paid or agreed to be 
paid, and much allowance is to be’ 
made for the unwillingness of ma- 
ny me2 to lay out money unless 
they get a bargain, and likewise! 
for their reluctance to purchase} 
what is claimed by another, and 
cannot be got by them withoutthe' 
trouble and expense of litigation. 
‘These are all proper considerations 
to be left to a jury and to be 
weighed by them, under prope 
information at the same time as to 
the law. Jbid. 286 
See Possession 2, S. 
FREE NEGROES. | 
. The act of 1851, ch. 13, (1 Rev.) 
Stat. ch. 111, sec. 86, 87, 88, 89,)! 
providing for the collection of fines; 
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free persons of colour convicted of 
any criminal offence, by directing 
them to be hired out under certain 
rules, regulations and restrictions, 
is not so clearly repugnant to the 
S9th section of the constitution, 
which provides that debtors shall 
not be continued in prison after de- 
livering up bona fide their proper- 
ty for the use of their creditors, nor 
to the 19th section of the same 
which gives to the governor the 
power of granting pardons, nor to 
the 10th section of the bill of rights 
which prohibits the imposition of 
excessive fines, or the infliction of 
cruel or unusual punishments, nor 
to the $d section of the same 
which declares that no man or set 
of men are entitled to exclusive or 
separate privileges from the com- 
munity, but in consideration of 
public services, nor tu the spirit of 
the 12th section of the same which 
forbids the deprivation of liberty 
toa freeman ‘but by the law of 
the land,” nor to the principles of 
free government, as to warrant the 
Courts in pronouncing it unconsti- 
tutional and void. State vs. Manu- 
el vol. 4, 20 


2. The act of 1838, which provides 


that if any person shall be con- 
victed in any Court of Record in 
this State of any crime or misde- 
meanor, and shall be in execution 
for the fine and costs of prosecu- 
tion, and shall have remained in 
prison for the space of twenty 
days, he may be discharged in the 
manner therein prescribed, does 
not repeal the act of 1831, ch. 13, 
but as the last expression of legis- 
lative will, necessarily abrogates 
so much of that act, as stands in 
the way of its provisions. 46. 20 
See Crrizens 2, 3—Evivence 1. 


GAMING. 


imposed upon free negroes and|1. ‘The playing at cards for money 
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or property, in a counting rooin 
attached to, and under the same 
roof with, a store room in which 
spirituous liquors are retailed, falls 
within the prohibition of the act of 
1831, ch. 26, (1 Rev. Stat. ch. 34,| 
sec. 69,) forbidding the playing * at 
any game of cards in any house 
where spirituous liquors are retail- 
ed, or any out house or store at- 
tached thereto, or any part of the 
premises occupied with such 
house.’? State vs. Terry vol. 4, 

185 


. In an indictment under the above 
mentioned act, it is sufficient to 
shew that the spirituous liquors 
were in fact retailed in the house 
in which the playing took place; 
and it is no defence for the defend- 
ants that the retailer has not pur- 
sued the directions of the act of 
Assembly in obtaining a license to 
retail. Jbid. 185 


GRANT. 

1. Under the act of 1794 (Rev. C. 
422) a grant from the State con- 
veying more than six huudred and 
forty acres of land is good. Men- 
denhall vs. Cassels vol. 3, 49 


2. If a grant covers, in part, land not 
liable to entry, or which has been 


previously granted, it will be good] - 


for the land comprehended in it, 
which had not been granted, and 
was liable to entry. Houghvs. Du- 
mas vol. 4, 328 
. A grantee may, under the act of 
1798, 1 Rev. Stat. ch. 42, sec. 51, 
proceed to vacate a subsequent 
grant fraudulently obtained, with 
knowledge of his previous grant, 
though the subsequent grant covers 
a part only of the land included in 
his grant. Hoyt vs. Rich vol. 4, 

533 


4. A grant which is sought to be va- 
cated, as having been illegally or 
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fraudulently obtained, must (at all 
events where the proceeding is by 
scire facius) be vacated in fo/o, or 
notat all. Jbid. 535 


5. To support an application on the 


part of a grantee to vacate a grant, 
because of fraud in obtaining it, 
with knowledge of a previous grant 
for the same land, a case of clear 
fraud must be made out. Con- 
structive notice of the prior grant 
—information that might have put 
a prudent man upon his guard, be- 
fore he completed his grant—a sus- 
picion that the land or a part of it 
might not be vacant and unappro- 
priated; that kind of notice which 
may be sufficient in equity to bar 
the plea of a purchaser for valuable 
cons deration—is not enough to 
constitute the fraud contemplated 
by the act. Ibid. 537 


Evipence 10—Pieas anp 
PLeapincs 8—PosseEssion 4--Pre- 
SUMPTION 1—Scire Facias. 


GUARANTY. 


1. Where a purchaser of property, in 


payment therefor transferred to the 
vendor notes upon third persons, 
and upon being requested to en- 
dorse the notes for the purpose of 
enabling the vendor to sue in his 
own name, refused to do so, but 
said ** they were good,”’ it wus 
held, that the words, * they were 
good,” used in the manner they 
were, did not furnish any evidence 
of a promise to make the notes 
good. Curpenter vs. Wull vol. 
4, 144 


2. Whether such words, if they a- 


mount to a promise to make the 
notes good, do not come within 
the act of 1826, (1 Rev. Stat. ch. 
50, sec. 10,) declaring that “ no 
action shall be brought, whereby 
to charge the defendant upon any 
special promise to answer the 
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debt, default or miscarriage of an-| 
other person, unless the agreement! 
upon which such action shall be 
brought, or some memorandum or 
note thereof, shall be in writing 
and signed by the party charged 
therewith, or some other person 
thereto by him lawfully author-' 
ized.” Qu? Jbid. 144 


INDEX. 


guardian who is removed from his 
office, until an account and sett’e- 
ment be demanded of him and he 
refuse to comply with such requi- 
sition, or there be such conduct on 
his part, tantamount to a refusal, as 
to render a requisition unnecessary 
or os eo Barrett vs. 
Munroe vol. 4 194 


. A guaranty is a promise to answer 2 Whether upon the wards’ coming 


for the payment of some debt, or 
the performance of some duty, in 
case of the failure of another per- 
son, who is himself in the first in- 
stance liable to such payment ors 
performance. J/hid. 145 
. Where a single bill was executed; 
by a principal and surety, and af-! 
terwards another person, at the in-' 
stance of the agent of the holder, 
but without the knowledge and as- 
sent of the makers, guaaranteed 
the bond by endorsing upon it, 
“this is a good bond,” and signing 
his name, #/ was held that he could 
not, upon being compelled to pay 
the bond, recover from the surety 
as for money paid to his use, be-| 
cause he was not a regular endor- 
ser, and having become a guarantor 
without any express request from 
the makers, the law would imply) 
no request, and the payment of the’ 
bond under compulsion was of his 
own seeking. Carter vs. 
vol. 4, 5) 
See Coxtaract 5. 


GUARDIAN. 


. The condition contained in a 
guardian bond that the guardian) 
shall improve the estate of his, 
wards “ until they shall arrive at) 
full age, or be sooner thereto re- 
quired, and then render a true and 
faithful account of his said guardi-|1. 
anship, &c., and deliver up, pay 
to an possess” his said wards 7 
their estate, is not broken by 





to full age, a suit might be sus- 
tained upon such a guardian bond 
before a demand made for an ac- 
count and settlement, Qu? Jb: 194 


A guardian cannot purchase his 
ward's property of himself, be- 
cause the law requires that there 
should be two persons at least to 
make a contract. But if another 
purchases at the guardian’s sale for 
the guardian’s benefit, but takes a 
conveyance to himself and after- 
wards conveys to the guardian, the 
purchase will not be void at law. 
And even in equity such sales are 
not, ipso jure, void; but the trus- 
tee purchases subject to the equitv 
of having the sale set aside, if the 
cesiui gne trust in a reasonable 
time, chooses to say he is not sat- 
isfied with it. Hoskins vs. Wilson 
vol. 4, 243 


HARBOURING. 


Black ‘Harbouring or maintaining a runaway 


slave within the act of 1741, &c. 
(Rev. Stat. ch. 34, sec. 73,) 
consists in secretly aiding him by 
any means to continue absent from 
his master, knowing at the time of 
rendering such aid, that he was a 
runaway. Staie vs. Hathaway 
vol. 3, 125 


HUSBAND AND WIFE. 
A feme covert inay become an a- 
gent for her husband, and such an 
appointment as agent may be infer- 


red from his acts and conduct re- 
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specting her. When the agency 
is to be inferred from his conduct, 
that conduct furnishes the only ev- 
idence of its extent as well as of! 
its existence, and in solving all 
questions on this subject between 
the principal and third persons, the 
general rule is thatthe extentof the 
agent’s authority is to be measured 
by the extent of his usual employ- 
ment. Cvx vs. Hoffman vol. 4, 

180 


2. The husband is responsible for 
any injury done to the property of| 
another person by the negligence, 
carelessness, or unskilfulness o 
his wife in her performance of his 
business, the wife, in this respect. 
being considered as his servant. 
Ibid. 180} 


Sar Feme Covert, Deep or—Jupc- 
MENT 10, 11, 12. 


INDICTMENT. 


1. An indictment against a jusiice of 
the peace for refusing to issue his 
warrant for the arrest of a felon, 
must charge either that the felony 
was committed in his presence, or 
the tender to him of an affidavit o1 
its commission. State vs. Leigh! 
vol. 3, 127 

. It should also charge that the fel- 
on was in the magistrate’s county 
when the refusal took place. /- 
bid. 127 

3. Inan indictment for retailing spir-! 
ituous liquors by the small mea- 
sure without license under the stat- 
ute of 1825 (1 Rev. Stat. ch. 34, 
sec. 81,) it is necessary to aver 
that the retailing was to some par- 
ticular person or persons, or to 
some person or persons to the ju- 
rors unknown. State vs. Faucet 
vol. 4, 107 


4. An indictment upon our statute (1 
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Rev. Stat. ch. $4, sec. 5) for a- 
busing and carnally knowing a fe- 
male child under the age of ten 
years, which charges the rape to 
be “in and upon one M. C., an in- 
fant under ten years of age, &c.” 
*¢and her, the said M. C., feloni- 
ously did unlawfully and éarnally 
know and abuse, &c.”’ 1s sufficient 
without describing the infant as a 
** female child;” nor is the addition 
of “spinster”? to the name of the 
infant, requisite in such an indict- 
ment. Stale vs. Terry. vol. 4, 

152 


5. In indictments for offences against 


the persons or property of individ- 
uals, no addition to the names of 
those individuals is requisite. /- 
bid. 154 


An indictment for a conspiracy to 
destroy a warrant in the name of 
the State, issued against a defend- 
ant on a criminal charge, and a re- 
cognizance for the appearance of 
said defendant to answer such 
charge, with the intent thereby to 
impede the due administration of 
justice, should positively aver the 
facts that such warrant did issue, 
and such a recognizance was ac- 
knowledged, and should also set 
forth so much of the warrant and 
recognizance as is necessary to 
shew that they were valid, and 
therefore the destruction of them 
might be prejudicial to the admin- 
istration of justice. Hence if the 
wariant and recognizance be men- 
tioned only by way of reference 
and recital; and it be not stated 
with any precision by whom the 
warrant was issued, nor before 
whom the recognizance was taken; 
and if the substance of the war- 
rant and recognizance be not set 
forth, so that it may be seen whe- 
ther they or either of them had le- 
gal validity, the indictment will be 





4. If an infant have been furnished 


insufficient. Statevs. Enloe vol.) 
4, $73) 


See Forcisre Trespass—Fornica- 


110N AND ADULTERY. 


INFANT. 


1, The possession of a vendee, taken 
under a deed from an infant, wheth- 
er that deed is to be considered as 
void, or voidable only, is adverse} 
to the infant, (and much more is) 
such the case where the deed has 
been executed by the infant jointly| 
with others;) and the infant cannot,| 


after he comes of age, convey a** 


valid title to the land, while such! 
adverse possession continues.— 
Murray vs. Shanklin vol. 4. 

289) 
. Where an infant executed a deed! 
for land, by signing, sealing and) 
delivering it, and after he came of 
age, endorsed on it, * I have sign-| 
ed the within deed for the express- 
ed purposes; and with the desire to; 
ratify the same, I hereunto affix 
my hand and seal,” and after sign- 
ing and sealing the endorsement, 
delivered the instrument to the 
vendee again, it was he/d, that if 
the deed were absolutely void in| 
the first instance, it was rendered! 
valid by the re-delivery, and if only! 
voidable, the endorsement under 
the hand and seal of the vendor,| 
was a proper act of confirmation. | 
Ibid. 289) 


. A contract made by an infant to| 
work a certain specified time with) 
a carpenter, upon the consideration} 
of the latter’s boarding and clothing 
him, and learning him the trade, is 
not binding upon the infant, and he 
may, at any time, leave the service 
of the carpenter, provided he has 
not arrived at full age, and confirm- 
ed thecontract. Francis vs. Felmit 
vol. 4, 498 








INDEX. 


with necessaries while working 
with a mechanic, to learn his trade, 
upon an action of assumpsit bro’t 
against the infant forthe value of 
the necessaries, it is a good de- 
fence under the plea of non-as- 
sumpsit that the defendant's servi- 
ces in work and labour were equal 
to, or exceeded in value the neces- 
saries furnished. /hid. 498 


See Limirations, Statute oF. 


JUDGMENT. 


Where a ca. sa. was issued from 
the spring term of a superior court 
returnable to the ensuing fall term 
thereof, and was executed upon the 
defendant within less than twenty 
days of such fall term, and the 
sheriff thereupon took bond and 
surety from the defendant under the 
act of 1822,(1 Rev. St. c. 58, sec. 
7,) which bond was dated more 
than twenty days before such term, 
and was conditioned for the de- 
fendant’s appearance “ at the next 
Superior Court of law to be held 
&c. on the 7th Monday after the 
4th Monday of March next, then 
and there &¢., and at the next 
spring term which sat on the 6th 
instead of the 7th Monday after 
&c. upon the defendant’s not ap- 
pearing, a judgment was taken up- 
on the bond against him and his 
surety, i was held that the judg- 
ment was irregular, and that wheth- 
er the bond was to be prepared by 
the sheriff or the defendant made 
no difference, as the judgment ta- 
ken was against the surety as well 
as the defendant, and there was no 
default of appearance according to 
the bond, and also that the words 
** next court” would not control 
the specified time of the ‘7th 
Monday after the 4th Monday of 
March next.” Winslow vs. 4n- 
derson vol. 3, ‘9 
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2. It seems to be a necessary func-| 
tion of every court, and particular- 


ly of a court of the highest jurisdic- g 


tion to which no writ of error lies,| 


as our superior courts, to set yon 


. an irregular judgment, that is, one 
rendered contrary to the course and/ 
practice of the court, at a subse-| 
quent term, provided application) 
for that purpose be made in proper, 
time. /bid. 

. In general, judgments, taken with- 

_out service of process; signed out 
of term; or by default before the; 
proper period of the term, are ir- 
regular. bid. ll 

. If a judgment by default, interloc- 
utory or final, be signed according 
to the course of the court, then it 
is the judge's judgment; because it 





is entered according to his direc- 
tions. And although the former is 
always under the control of the 
court, yet from its nature, the court) 
ought not and will not interfere 
with the latter, that is, a final| 
judgment after the term at which it 
is taken. Jbid. 13 


. Until set aside, an irregular judg-| 


ment must in general be regarded| 
as a subsisting and regular judg-| 
ment as to all the world. /bid. 14 


. An entry, upon the rendition of a 


verdict in favor of the plaintiff,9 


that ** the defendant is entitled toa 
credit to be ascertained by M. F. 
and J. H. S., and the clerk is then 
authorised to enter a remittitur, 
judgment of the court accordingly’ 
and for costs,’’ is not a judgment 
then rendered, but an agreement 
for a judgment to be rendered 
subsequently upon the ascertain- 
ment by the referees of the credit 
to which the defendant is entitled. 
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aside by the court at a subsequent 
term. bid. 52 


. The 11th section of the act incor- 
porating the Wilmington and Ra- 
leigh Rail Road Company, declar- 
ing “ that if any stockholder shall 
fail to pay the sum required of him 
on his subscription by the Presi- 
dent and Directors, within one 
month after the same shall have 
been advertised in some newspaper 
published at the seat of govern- 
ment, it shall be lawful for the 
said President and Directors, with- 
out further notice, tomove for judg- 
ment in the County or Superior 
Court of Wake, or New Hanover, 
against the delinquent stockholder 
or his assignee, for the amount of 
the instalment required to be paid, 
at any court held within one year 
after the notice, and the court shall 
give judgment accordingly, or they 
may sue for the same in an action of 
assumpsit, or by warrant according 
to the jurisdiction of the respective 
tribunals of the State,”’ does not 
authorise a judgment against a de- 
feulting stockholder, without his 
appearance, or without process to 
call him into court. Wilmington 
& Raleigk Rail Road Co, vs. 
Laker vol. 3, 79 


- Upon a conviction for a criminal 
offence, itis irregular to annex to 
the sentence any condition for its 
subsequent remission. A judg- 
ment, though pronounced by the 
Judge, is not his sentence, but the 
sentence of the law. It is the cer- 
tain and final conclusion of the law 
following upon ascertained premi- 

It must therefore be uncon- 


ses. 
ditional. State vs. Bennett vol. 
4, 43 


Dunns § Mcllwaine vs. Batchelor 19, A judgment confessed to a mar- 


vol. 3, 
7. A judgment regularly entered at 


one term of a court cannot be set: 


6 


ried woman as if she were single, 
comes within the operation of the 
act of 1826, 1 Rev. St. ch. 65, sec. 
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13, preseribing the time within/ 
which the presumption of payment 
or satisfaction on judgments shall| 
arise, notwithstanding the cover-| 
ture, and although the scire focias| 
to revive the judgment, is sued out; 
in the name of the husband and 
wife. Johnson vs. Englund vol.| 


4, ‘OSee Justice's 
11. Ifa woman sues, and afterwards| 


marries, and the marriage is not! 
pleaded in abatement pris darrein| 
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signed after, and execution taken 
out against his goods in the hands 
of his executor tested the first day 
of the term. for they relate to, and 
are considered as a judgment and 
execution of, the first day of the 
term, at which day the testator was 
alive. Ibid. 171 
Jupcmext—Scine 
Factas 2—Svupreme Court. 


INSOLVENT DEBTORS. 


continuance, she may have judg-|!. Whether it is the duty of the offi- 


ment, which cannot be reversed) 
for error. bid. 71 


12. The husband has entire control! 


over a judgment confessed to, or! 
obtained by his wife during cover | 


ture, and the proper way for him! 


to proceed to enforce it, is by ma-2, The bond for the defendant’s ap- 


king himselfa party by scire facius| 
as in case of a judgment obtained 
by a feme covert dum sola, and! 
who had mairied before execution. | 
Ibid. 71) 


on whatever day of the term they! 
may be rendered, in law relate to,| 
and are considered judgments of,| 
the first day of the term; and this 
rule applies although the judgments 
were confessed upon writs, which! 
were noted by the clerk to have 
been issued, and the service of 
which were acknowledged, on al 
day subsequent to the first day o 
the term; and executions issued! 
upon such last mentioned judg- 
ments will have priority over aj 
deed in trust proved and registered) 
on the second day of the same} 
term. Furley vs. Lea vol. 4,| 

' 169) 


=e 


id without any previous process. | 
Ibid. 


cer or the defendant to prepare the 
bond to be given for the defend- 
ant’s appearance to take the bene- 
fit of the act of 1822 for the re- 
lief of insolvent debtors. Qu?— 
Winslow vs. Ande:son vol.3, 12 


pearance under the act of 1822, 


connected with the execution, is 
in the nature of process to compel 
an appearance, and the return day 
thereof must be certain. Jb. 12 


13. Judgments of a court of record, 3, Upon a schedule filed by one ta- 


ken under a ca sa, and Gesirous to 
avail himself of the benefit of the 
act for the relief of insolvent debt- 
ors, it is not competent for the 
court to order, nor for the clerk to 
issue a writ to the sheriff com- 
manding him to sell the scheduled 
property, or so much thereof, as 
will satisfy the plaintiff ’s debt and 
costs, and have the same ready at 
the next term, to render “to the 
court, or to the parties entitled to 
receive the same;” and it is conse- 
quently no breach of the sheriff’s 
bond for him to fail or neglect ex- 
ecuting such writ. Governor vs. 
Herrisen vol. 4, 461 


4. A judgment by confession is val-i4, ‘The property and debts contained 


in such schedule vest in the sheriff, 
as assignee to sell, collect, and 


15. Where a testator died in term pay into court for the benefit of all 


time, before a judgment was sign- 
ed, it was held that it might be| 


the creditors; and the proper course 
to enforce the performance of the 
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sheriff’s duties in relation thereto, 
is to have a rule of court on the 
sheriff to sell the property and 
collect the debis so assigned, and 
bring the money into court, and to 
attach him for a contempt, if the 


bona fide, and according to bis best 
information. Cunningham vs. 
Diiliard ~ vol. 4, 351 


See Inpictuent 1, 2. 


JUSTICE’S EXECUTION. 


rule be not complied with. Ibid. go. Byeoytion 1. 2. 3 7, 8. 9, 10 
- 7~ 9 *9 b > ? 


461 


See Certionanr 4, 5 —Constitvu- 
TION 2. 3, 4,5, 7—CrIMINALs 2—! 


11. 


JUSTICE’S JUDGMENT. 


Free Necrors 2—Jupement 1. ‘A justice’s judgment apparenily reg- 


INTEREST. | 

A note payable one day after date, 
with an endorsement thereon that 
it was not to be paid until the death 
of the maker, bears interest from) 
the time it became due, according) 
to its tenor, without reference to 
the endorsement. Powell vs. Guy 
vol. 3, 70) 


| 
j 


| 
JUDGE'S CHARGE. 


A refusal of the Judge to give a more, 
specific instruction esked by a par-, 
ty, and to which he is entitled,| 
may constitute error; but a mere| 


ular, cannot be collaterally im- 
peached by evidence that the con- 
stable by whom the warrant pur- 
ported to have been executed, was 
a man of general bad character, and 
not to be trusted in any- thing he 
might say or do, or by any other 
parol evidence to show that the 
warrant had not, in fact, been 
served. Itis a judicial proceed- 
ing which is conclusive, unless 
upon some other proceeding di- 
rectly to avoid it. Jones vs Jud- 
kins vol. 4, 454 


JUSTICE’S JURISDICTION. 


omission to do so, when not ask- 4 person, having an account against 


ed, does not. Brown vs. Morris) 
vol. 4, 429) 


See AGREEMENT 2. 


| 
' 


JUSTICES. 
Whether in granting an appeal and) 
accepting the security which the’ 
law requires, a justice of the peace, 
does not act in a gudicial charac-| 
ter, and on a matter within his ju-| 
risdiction, quere? If he does,| 
then no action can be sustained a- 
gainst him for taking insufficient! 
security; for no action can be sup- 
ported against a judge or justice’ 


another for work and labor done, 
may give the other credit for such 
sums as may be justly due him on 
account, and if the balance be 
thereby reduced below sixty dol- 
lars, may warrant for it before a 
single magistrate, and the other 
party can neither object to the ju- 
risdiction, nor insist upon having 
his account of the same items al- 
lowed as a set-off to the plaintiff’s 
demand. McRae vs. SdcRae vol. 
3, , 85 


LANDLORD AND TENANT. 


of the peace, acting judicially and 1. It is a general ru'e that a tenant 


within the sphere of his jurisdic- 
tion, however erroneous his deci- 
sion, or malicious the motive im- 
puted to him. But if-he does not,| 
he is still not liable, if he acted! 


shall never be permitted to contro- 
vert or raise objections to his land- 
lord’s title; and this rule extends to 
all parties claiming under the les- 
sor or lessee, so that the lessee’s 
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assignee or under tenant cannot ob-| 
ject to the title of the lessor or his 
assignee any more than the lessee 
himself could. Lunsford vs. 4- 
fexander vol. 4, 40 
2. A tenant cannot, by merely ceas- 
ing to pay rent to his lessor, and 
paying it to another person, change 
the tenancy so as to enable him- 





INDEX. 


State on the crop of his tenant for 
his rent, though it may be reserved 
in kind, or in a part of the crop. 
Whether such an agreement is con- 
tained in, or is out of, the lease, 
the lessor stands upon no better 
footing than the other creditors of 
the lessee. Deavervs. Rice vol. 
4, 431 


self to dispute the title of his land-.6. Upon a lease for a year, the lessee 


lord in an action of ejectment by 
the latter to regain the possession 
Beifour vs. Davis vol. 4, 300 


3. One who is admitted to defend in 


an action of ejectment with, or in 
the stead of, the tenant in possess-| 
jon, cannot set up any defence 
which is forbidden to the tenant. 
He stands with, or in the place of. 
the tenant, and is entitled to his 
rights, and subject to his disadvan- 
tages. Hence, if the tenant can- 


acquires an estate in possession in 
severalty during the term, so that 
the crop growing or standing on 
the land is entirely his property; 
and if an execution in favour of a 
third person be issued against the 
tenant during the year, it will bind 
the crop from its teste, so that he 
cannot afterwards sell it to anoth- 
er, or assign it, or any part of it, 
to his landlord in payment of his 
rent. Jbid. 451 


not dispute the title of the plain-7. As to land, the particular tenant 


tiffs lessor, because it appears 
that he occupied the land as his 
tenant, the person claiming to be 
landlord and admitted to defend as 
such, will also be precluded from 
disputing such title. Jbid. $00 


4. The possession ofa part of a tract of 
land which one claims, is in law the 
possession of the whole, and if, 
while thus in’ possession, cultiva- 
ting a part, he makes a parol con- 


holding over, stands towards the 
remainder-man as a tenant towards 
his landlord. But the idea of such 
tenancy does not belong to the 
ownership of distinct successive 
estates in personal chattels, and not 
arising out of any contract between 
the parties. Montgomery vs. 
Wynns vol. 4, 531 


LARCENY. 


tract to buy the land of another who 1. The possession of stolen proper- 


also sets up a claim to it, and after- 
wards extends the fields which he 
had in cultivation, he cannot be 
considered the tenant of the other 
so as to estop him from disputing 
the other's title; for an offer to buy 
a claim to land which one holds as 
his own, may be made for the sake 9 
of peace, through alarm, or from) 
misapprehension; and so far Lge, 
being conclusive of the title, is ve-; 
ry slender, if any, evidence of it.| 

Hough vs. Dumas vol. 4, 


5 A landlord has no lien in this: 


ty affords presunptive evidence 
that the possessor is the thief, and 
the evidence is stronger or weaker 
as the possession is more or less 
recent. A recent possession raises 
a reasonable presumption of guilt. 
State vs. Jones vol. 3, 122 
. If, in attempting to rebut the pre- 
" sumption of larceny arising from 
the recent possession of stolen pro- 
perty, it be proved that the defen- 
dant after the larceny found the 
property in the possession of an- 
other person from whom he re- 
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ceived it claiming it as his own, 
but that before such finding he! 
gave an exact description of the 
stolen articles which he alleged he 
had lost, that he made different 
statements to different persons as 
to the time he lost Ais property, 
that afier finding the property he! 
put false marks upon it, and that! 
afterwards he left the State in con-| 
sequence of the indictment; all! 
these circumstances furnish evi- 
dence tending to connect the de-) 
fendant with the felonious posses-| 
sion of the pioperty anterior to the| 
time when he found it in the pos-| 
session of such other person. /-| 
bid. 122| 
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claiming under a judgment and 
fiert_facias posterior to the date of 
the levy of the attachment, but 
prior to the judgment of condem- 
nation and venditioni erponas.— 
Harbin vs, Carson vol. 4, 388 


LIFE ESTATE IN SLAVES. 
1. A gift by a deed, of a slave, re- 


serving a life estate in the donor, 
passes no interest to the donee at 
common law. And a deed of bar- 
gain and sale of a slave for the life 
of the bargainee, in consideration 
of an annuity to the bargsinor, con- 
veys the entire interest to the bar- 
gainee. Hunt vs. Davis vol. 3, 

42 


12. A lease for life of a chattel,” if 


LEGACY. 

See Bequest—Execvurors anp Ap-| 

MINISTRATORS 3—PRESUMPTION 2. | 
| 
] 





LEGISLATURE. 
See Consritution 9—CRIMINALS' 
8, 4. | 


LEVY. 

1. To tke levy of a writ upon per- 
sonal property—whether a writ of 
attachment or of execution—the 
law requires a setzure. If, in the 
nature of the thing, actual seizure| 
be impossible, then some notori- 
ous act as nearly equivalent to ac- 
tual seizure as practicable, must 
be substituted for it. Hence, in 
levying upon a growing crop, the, 
officer must go to the premises, 
and there announce that he seizes 
the crop to answer the exigency of 
his writ. Svatevs. Poor vol. 4, 
384) 
2. The levy of an attachment upon! 


made by deed, is subject to the 
same construction as a conveyance 
for lifes; and no remainder is left, 
at common law, in either case. /- 
bid. 44 


3..The statute of Virginia which pro- 


vides that ** if any pereon or per- 
sons possessed of a life estate in 
any slave or slaves, shall remove 
or voluntarily permit to be remov- 
ed out of this commonwealth, such 
slave or slaves, or any of their in- 
crease, without the consent of him 
or her in reversion or remainder, 
such person or persons shall for- 
feit any such slave or slaves so re- 
moved, and the full value thereof, 
unto the person or persons that 
shall have the remairder or rever- 
sion,” cannot apply to any case 
except where there is a tenant for 
life with a vested remainder or re- 
version thereon dependent. .4/- 
len vs. Puss vol. 4, 77 


land creates such a lien upon it,4. Whether the Virginia statute a- 


that if there be a subsequent judg- 
ment of condemnation and a.sale 
of the land under a writ of vendi 
tioni exponas, the title of the pur- 
chaser will supersede thet of one 


bove referred to, is to be regarded 
in the light of a penal law — or sim- 
ply as a law reguiating the enjoy- 
ment and transmission of property? 
Whether supposing the law to be 
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one regulating property, the for-| 
feiture o1 the tenant's interest be 
complete until the property has 
passed beyond the limits of Vir-| 
ginia—or does it take effect upon! 
the property reaching the line of 
that State—or when it is comple- 
ted, does it operate from the com- 
mencement of the act of removal? 


fer vs. Zolliceffer vol. 4, 


INDEX. 


simple, executory limitations of 
land and chattels are to be con- 
strued alike, upon the presumed 
intention of the testator, that in 
each case, the estate should go o- 
ver on the sameevent. Zollicof- 
441 


See Bequest 9. 


And in case the forfeiture of the JMITATIONS, STATUTE OF. 


tenant’s interest be not compl:te 
until the property has passed be- 
yond the limits of Virginia, will 
the courts of this State allow an 
extra-territorial operation to the 
Jaws of another State? Whether 
the enactment was intended. to ap- 
ply, and according to its fair con-' 
struction does apply, to a case 
where the tenant for life had bona 
fide acquired and held the slaves 
under an absolute purchase, and 
has removed them without fraud, 
under the belief that they were ab- 
solutely his? Qu? bid. 77 
Where a deed of gift conveys the 
immediate, absolute and entire in- 


terest in a slave, an endorsement . 


made thereon by the donee at the 
same time when the deed was exe- 
cuted, stipulating that the slave 
** may be at the disposal of the do- 
nor during his life,’’ will not ope- 
rate as a reservation of a life estate 
by the donor, but will be regarded 
at law only as an executory cove- 
nant on the part of the donee that 
the donor during his life shall have 
the enjoyment of the slave, for the 


- In order to repel the statute of 


limitations, there must be either an 
express promise to pay, or an ex- 
plicit acknowledgment of a sub- 
sisting debt from which the law 
ean imply a promise to pay it.— 
But if the debtor at the time he ac- 
knowledges the debt, refuses to 
pay it, or offers to pay a smaller 
sum, saying that if his offer is not 
accepted, he will plead the statute 
of limitations, there is nothing 
from which tte law can imply a 
promise to pay the debt, and it will 
not be taken out of the operation 
of the statute. McGlensey &§ 
Wulfe vs. Fleming vol. 4, 129 
Wherever the statute of limita- 
tions is a bar to the recovery of 
one of several parties plaintiffs in 
an action of detinue, it will ope- 
rate against all, though the others 
were under the disability of infan- 
ey. Montgomery vs. Wynns 
vol. 4, 527 


Sse Mortcace 1, 


MALICIOUS MISCHIEF. 


breach of which covenant the do- Malicious mischief consists in the 


nee will be answerable in damages; 
though in equity. the donor would 
probably be regarded as taking an, 
interest for life. Hooper vs. Hooper’ 
vol. 4, 150 


LIMITATION. 


wilful destruction of personal prop- 
erty, from actual ill will, or re- 
sentment towards its owner or pos- 
sessor. Siatevs Robinson vol. 
S, - 1300 


MALICIOUS PROSECUTION. 


ince the act of 1784, (see 1 Rev. In an action for a malicious prosecu- 


Stat. ch. 43, sec. 1,) for convert- 
ing estates tail into estates in fee 


tion, a verdict and judgment of 


convicion in a court of competent 

















INDEX. 





jurisdiction, although the party) 
convicted was afterwards acquitted 
upon an appeal to a superior tribu- 
nal, is conclusive evidence of prob- 
able cause, and precludes the plain-, 
tiff in the action for the malicious 
prosecution from showing the con- 
trary. Griffis vs. Sellars vol. 4, 

176 





MANSLAUGHTER. 
See Munper 11, 12, 13, 14.. | 


MONEY PAID INTO COURT. | 


1. Where, upon an action on a con- 
stable’s bond, in which the breach- 
es assigned were a failure to pay 
over money collected by the offi- 
cer, and a failure to collect sundry 
notes and accounts placed in his} 
hands for collection, the defendant 
paid a certain sum into court, ac- 
cording to a list of notes and ac- 
counts which he had prepared, 7/| 
was held that the money was paid, 
into court generally, and that while; 
it admitted a cause of action on) 
each breach, it left the defendant at 
liberty to shew that the whole a- 
mount due upon all those breaches’ 
did not exceed what he had paid,| 
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the mortgagor, obliged to take pos- 
session of the morgaged property 
before a forfeiture; and until a for- 
feiture by the non-payment of the 
money, the possession of the mort- 
gagor cannot be adverse to the 
mortgagee, so as to create a bar 
by the statute of limitations. Joy- 
ner vs. Vincent vol 4 512 
An instrument in the form of a 
bill from A to B, fora female 
slave, with this proviso, ‘* provided 
if the said A should well and truly 
pay unto the said . the above 
sum herein mentioned, before his 
death, then the above obligation to 
be void—only the increase, if any, 
to remain the property of B,”’ is a 
mortgage to secure the re-payment 
of the sum advanced and mention- 
ed in the instrument; and if the 
mortgagor remain in the possession 
of the slave and her increase dur- 
ing his life, and die, leaving the 
money unpaid, the mortgagee or his 
personal representatives, may, at 
law, recover the slaves of the per- 
sonal representatives of the mort- 
gagor. Ibid. 512 


See Usury 12, 13. 


and that although the list was pri-: MOTION IN ARREST OF JUDG- 


ma fac'e evidence against him—| 


MENT. 


and perhaps his sureties—of all] While the court, upon a motion for a 


that it admitted, it did not agree. 
him or them from shewing that 
there were mistakes in it. Gor-| 
ernor vs. Sulton vol. 4, 484 
. The law in regard to the soul 
of paying money into court, with 
its limitations and restrictions, sta-| 
ted by Dante, Judge. 6. 484 


MONEY PAID TO THE USE. 
See Bart. ° 


MORTGAGE. 
1, A mortgagee is not, under any cir- 





cumstances, as between him and 





new trial, is bound to presume ev- 
ery fact necessary to supporta ver- 
dict; upon a motion to arrest the 
judgment it is restrained from pre- 
suming or admitting any matter of 
substance not found in the record. 
The plaint ff cannot have a judg- 
ment unless he allege in his plead- 
ings such facts as, in justice and 
in law, entitle him to it. Honey- 
cutvs. Angel vol. 4, 309 


MURDER. 






1. Where one goes to the house of 


another in a peaceable manner, 
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S. It is ordinarily true that an actual 


4. A master may lawfully punish his, 


Without offering or threatening vi- 
olence to his person or dwelling, 
and upon being ordered off and not 
gving immediately, is killed by the 
owner of the premises, the slayer 
is guilty of murder, although it be 
proved that he had previously for- 
bidden the deceased from coming 
on his premises. 
vol. 3, 


master’s chastisement of his slave, 
inflicted apparently with a good in- 
tent for reformation or example, 
and with no purpose to take life or 


to put it in jeopardy, the law would 6. 


doubtless tenderly regard every 
circumstance, which, judging from 
the conduct generally of masters 
towards slaves, might reasonably 
be supposed to have hurried the 
party into excess. But where the 
punishment is barbarously immod- 
erate and unreasonable in the meas- 
ure, the continuance and the instru. 
ments, accompanied by other hard) 
usage, and painful. privations of| 
food, clothing and rest, it loses all) 
character of correction in foro do | 
mestico, and denotes plainly that} 
the master inust have contemplated, 
a fatal termination to his barbarous; 
cruelties; and in such case, if death 
ensue, he is guilty of murder. 
Sta/e vs. Hoover vol. 4, 365 





intent to kill is involved in the idea 
of murder. But it is not always 


so. If great bodily harm be in-/7. 


tended, and thatean be gathered 
from the nature of the means used, 
or other circumstances, and death 
ensue, the party will be guilty of 
murder, although he may not have, 
intended death. /bid. $65 





slave, and the degree must, in gen-| 
eral, be left to his own judgment 


State vs. Smith 5 
117; ° 


2, If death unhappily ensue from a 
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cially questioned. But the master’s 
authority is not altogether unlimi- 
ted. He must not kill; for, inde- 
pendent of the act of 1791, the 
killing a slave may amount to mur- 
der; and this rule includes a killing 
by the master, as well as that by a 
stranger. bid. 368 


It must indeed be true, in the na- 
ture of things, that a killing by the 
owner may be extenuated by ma- 
ny cireumstances, from which no 
palliation could be derived in favor 
ofastranger. Ibid. 368 


Where the record of an indictment 
for murder set forth the indictment, 
the answer of the prisoner to the 
enquiry how he would acquit him- 
self, the reply of the Attorney Gen- 
eral, the order for a jury to come, 
and then proceeded, ‘and after- 
wards in the said case, State vs. 
Thomas H. Christmas, indictment, 
murder, the following jury being 
sworn and empannelled, to w't, 
&c., who say that the prisoner, 
Thomas H. Christmas, is guilty 
of the felony and murder in man- 
ner and form as charged in the bill 
of indictment,” it was held, that 
the record shewed, if not in ex- 
press terms, yet by necessary im- 
plication and with requisite cer- 
tainty, that the jury was sworn to 
try the truth of the matters charg- 
ed in the indictment. State vs. 
Christmas vol. 4, 410 


In capital cases, though it is usu- 
al to make up an issue with the 
prisoner on his plea of not guilty, 
yetit is not necessary to do so. 
The issue is immaterial, for the 
trial is in the nature of an inqu'si- 
tion, in which the jury is charged 
to enquire of the truth of the accu- 
sation contained in the indictment. 
Ibid. 411 


and humanity, and cannot be judi-8. It would probably not be error, if 
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the record were to set forth the 
verdict as a finding on the issue 
joined between the State and the 
prisoner, where the issue is joined 
on the truth of the indictment, but 
such is not the regular form of sta- 
ting it. bid. 412 


9. It is enough that the record in an 
indictment for murder, be certain 
to a certain intent in general. It 
is not necessary that it should be 
certain to a cerfain intent in every 
particular, so as absolutely to ex- 
clude every possible conclusion, 
all argument, presumption or in- 
ference against it. bid. 413 


10. If a man assanlt another with 
malice prepense, even though he} 


531 


mortal wound, for passion to sub- 
side and reason to re-assume her 
sway; for if there had not, he 
would be guilty of manslaughter 
only. 491 


1S. If one began an affray, or even 


if he did not begin, but was assault- 
ed in the first instance, and then a 
combat ensued, he could not excuse 
himself as for a killing in self de- 
fence, unless he quiited the com- 
bat before the mortal blow was 
given, if the fierceness of' his ad- 
versary permitted, and retreated as 
far as he might with safety, and 
had then killed his adversary of 
necessity, to saye his own life. Jb. 

491 


should be driven to the wall, and 14. Words of reproach, or contempt- 


kill his adversary there to save his 
own life, he is guilty of murder. 
Stare vs. Mill vol. 4, 491 


11. Where two persons haveformer- 
ly fought on malice, and are appa- 
rently reconciled, and fight again, 
on a fresh quarrel, it shall not be 
intended that they were moved by 
the old grudge, unless it so appear; 
from the circumstances of the af- 
fair. bid. 491 


12. When a man makes an assault,| 
which is returned with a violence! 
manifestly disproportionate to that 
of the assault, the character of the! 
combat is essentially changed, and 
the assaulted becomes in his turn) 
the assailant; andif the person who} 
made the first assault, in the trans-| 
port of passion thus excited, and| 
without previous malice, kill his; 
adversary, the proper enquiry as! 
to the degree of his guilt is not} 
whether he was possessed of de-) 





uous gestures or the like offences 
against decorum, are not a suffi- 
cient provocation to free a party 
killing from the guilt of murder, 
where he uses a deadly weapon, 
or manifests an intention to do 
great bodily harm. This rule, 
however, does not obtain where, 
because of such insufficient provo- 
cation, the parties became suddenly 
heated and engage in mortal com- 
bat, fighting upon equal terms. /- 
bid. 497 


NEW TRIAL. 


The Supreme Court cannot grant a 


new trial upon the ground that the 
verdict was against the evidence or 
the weight of the evidence—that 
being a matter of discretion with 
the judge who presides at the trial 
in the court below, which cannot 
be revised upon appeal. Long vs. 
Gantley vol. 4, $15 


liberation or reflection, so as to be|SEE Apreats 10—Case sTaTED For 


sensible of what he was then about 
to do, and intentionally did the act;| 
but whether a sufficient time had, 
elapsed after the violent assault up| 
on him, and before he gave the 


THE Supreme Covrt 1, 3—Mo- 


TION IN ARREST OF JUDGMENT. 


NOTICE. 


A previous suit for the same ‘cause of 
7 
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It is not error to refuse to dismiss a) 


action in which the plaintiff has| 
been non-suited, is both a notice) 
and ademand of hisclaim. Linn’ 
vs. McLelland vol. 4, 


OVERSEER. | 
See Forcisie Entry. 


PARTIES. | 
cause on motion for want of par- 
ties, though it may be error to de- 
cree finally without them. Jor- 


rison vs. McElrath vol. 4, 477] 
PARTNERSHIP. | 


. A responsibility incurred upon a 


request made by one professedly| 
in behalf of himself and his copart- 
ner, in relation to their common 
business—but, in truth, for his in- 
dividual benefit, is, in law, incurred 
at the request of both. 
where a person became surety to a 
bond, given to secure money bor- 
rowed by one partner professedly' 
for the firm, and so understood by 
the lender and the surety, but, in 
truth, for the individual use of the 
borrower, it was held, that though 
the creditor could not recover the 
inoney from the firm, for want of 
authority in the partner to bind the’ 


firm by deed, yet the surety, upon 1, 


paying the bond even voluntarily 
and without suit, might recover the, 
amount from the firm. Wharton 
vs. Woodburn vol. 4. 507 


2. Although one partner cannot b.nd 


his copartner by deed, for a loan 
effected in the name of the firm, 
unless he have express authority! 
by deed for that purpose; yet in 
equity, if it can be shewn that the 
loan was in behalf of both the 

artners, and that the security was, 

y the contract, intended to be 
one binding both the partners, but 
through mistake, had been so ex- 





458) 3, 


2. A tender and refusal 
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ecuted as to bind one only, ii seems 
that the ereditor may have relief a- 
gainst both. Jbid. 509 


If one of two partners purchase 
goods ostensibly for the partner- 
ship concern, but in truth for him- 
self, or borrow money for the firm, 
but misapply it, the firm is bound. 
Ibid. 510 


PAYMENT. 
If a debtor has conveyed proper- 
ty .to his creditor in trust to sell 
and satisfy the debt, and the latter 
sells the property and holds the 
proceeds, it is a payment of the 
debt. Dismukes vs. Wright vol. 
78 


’ 


2. A receipt not under seal is not 


conclusive evidence of payment, 
and may be explained by parol.— 
Lowe vs. Weatherley vol. 4, 213 


Hence, 3- A payment in counterfeit bank 


notes is a nullity, and the party re- 
ceiving them as the price of arti- 
cles sold, may, if there be no re- 
ceipt and acquittance, under seal, 
recover upon the original consid- 
eration, although both parties were 
ignorant at the time that the notes 
were counterfeit. bid. 214 


See Action. 


PLEAS AND PLEADING. 
The only proper plea of a set off 
is of one due before and at the time 
of the commencement of the suit, 
because only mutual debts subsist- 
ing at the time of action brought, 
as debts to and from the plaintiff 
and defendant, can be set-off: — 
Hence a plea of set-off in bar to the 
further prosecution of the suit, is 
not sustainable. Haughton & 
Booth vs. Leary vol. 3,9 21 
after suit 
brought is, as a plea, no bar.— 
However, by the modern equitable 
practice, upon the defendants pay- 
ing principal, interests and costs 
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into court, the plaintiff is laid un-} 
der a rule to receive it or proceed 
at his peril. 
confined to cases of payment, and 
has never been extended to a set- 
off. Jbid. 27 
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pronounced for the petitioner upon 
2 Hoyt vs. Rich vol. 4, 533 


But that has beengge Bonn 1—Discontinvance— 


Murper 7—Wair or Error 2. 


POSSESSION. 


- Where there are two defendants, 1, The possession by the owner 


a memorandum of a plea, made by) 
entering the word “ justification” 
on the docket, shall be taken as a 
joint plea, and unless good as to! 
both, ts available as to neither o 
the defendants. Love vs. Howell 
vol, 3, 69 
. The rules of pleading have been 
too much neglected, and no furthe 
relaxation will be countenanced. 
Ibid. 70 


. Where an entry of a nol pros. as) 


to one of two defendants, appears)2, 


upon the record certified to this 
court, to have been made after the 
judgment below, it will, upon ap- 
peal, be taken as having been made, 
at the proper time. bid. 70) 


6. A plea must be true at the time it 
is pleaded, and a stipulation, in the! 
nature of a defeasance to a bond,| 
by which the obligor is to have al 
credit upon returning a note to the) 


obligee, cannot be made available; 





by making the return on the trial.) . 


72) 


. Evidence of such a defeasance 
will not support a plea of payment, 
nor of set-off- bid. 72 


8. A petition under the act of 1798, 
setting forth, as the matters consti- 
tuting the fraud it chaiges, that the’ 
defendant, ** at the time of obtain- 
ing his grant well knew, or had 
_ reason to believe, or had received 
some information that the land had 
been previously granted,” may be 
demurred to for uncertainty; and iff 
the defendant do not demur, bu 


Bryan vs. Drake vol. 3, 





plead to the scire facias, query)s. 





whether any judgment could be; 


of a part of a tract of land is 
the possession of the whole tract 
only, so long as no other person is 
in the actual adverse possession of 
any part. As soon as another 
takes possession of any part either 
with or without title, the former 
possessor loses the possession of 
that part, and cannot maintain tres- 

ass for any act done on such part 
while he is thus out of possession 
of it. fing vs. King vol. 4, 164 
It seems, that where the defendant 
in an execution and his family makes 
a fraudulent misrepresentation of 
the quality and value of the land 
levied upo1 and about to be sold, 
with a view to defeat the creditors 
of the defendant and to secure it 
for his benefit, and one ignorant of 
the fraudulent arrangement pur- 
chases at an inferior price, his title 
will be good against the creditors; 
as will also, at least at law, be the 
title of one of the pariies to the 
fraudulent arrangement purchasing 
from him. But if, in such case, 
the sale were void, as for want of a 
seal to the writ issuing from an- 
other county, and the first pur- 
chaser sold without ever having ta- 
ken possession, the possession of 
his vendee, a party to the fraudu- 
lent combination, will be as to the 
creditors of the defendant a pos- 
session for him, and will not be 
adverse to the creditors so as to de- 
feat them by length of — 
under colour of title. Dobson vs. 
Erwin vol. 4, 201 
The possession of a fraudulent 
vendee, cannot, in respect of a 
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creditor of the fraudulent vendor,| 


be deemed adverse to such vendor 


INDEX. 


vey. Murray vs. Shanklin vol. 
4, 291 


or his creditor; because the statute g, The possession by the terant of a 


makes the whole contract void, and) 
against the creditor, the possession 
of the vendee is deemed ‘o have 
been in trust for the vendor, and 
therefore it is the possession of the 
vendor. But when a sale is once 
made by the ereditor, then the pos- 
session of the fraudulent donee be- 
comes adverse, for the law does 
not suppose any secret eonfidence 
between the donee and the purcha- 
ser. Jbid. 203 


4 The act of 1791 (1 Rev. Stat. ch. 





65, sec. 2,) making certain pos- 
sessions of land valid against the 
State, does not affect the common 
law principle of presuming a grant) 


from great length of possession. |7. 


And if a person, and those under 
whom he claims, have been in pos- 
session for thirty-five years of a 
tract of land, the lines and boun- 
daries have been known and visi- 
ble, and he and they under whom 
he holds, claimed up to those lines 





and boundaries, a grant for the 
Jand, up to those boundaries, may| 


particular estate in chattels, is not, 
after the expiration of the particu- 
lar estate, necessarily adverse to 
the remainderman, but it may be 
so, and that without any act or de- 
elaration of his to that effect; and 
therefore it is proper to be left to 
the jury to infer, if they so think, 
from the circumstances of the case, 
that the possession of the particu- 
lar tenant, after the expiration of 
his estate, was adverse to the re- 
mainderman, without any precise 
declaration to that effect, or any 
act for the special purpose of mak- 
ing known his claim. Montgom- 
ery vs. Wynns_ vol. 4, 527 


Adverse possession consists of ac- 
tual possession with an intent to 
hold solely for the possessor to the 
exclusion of others, and as no col- 
our of title is requisite on which 
to found the possession of person- 
al chattels, with or without a good 
title, the possession will be ad- 
verse, if the party holds for him- 
self. Jbid. 532 


be presumed to have issued—al-spe Forcizte Estry 2,'3, 4, 5— 


though the actual possession or en-| 
closure of the occupants might not 
have extended to the lines—the 
possession, in that case, of a part, 


being the possession of the whole.| 
Harris vs. Maxwell vol. 4, 2411. 


5, Adverse possession is constituted 
by an actual exclusive possession, 
taken or held with the intent to pu 

or keep out all others. The title’ 
which the party has, is not, there- 
fore, decisive of the character o 

the possession; for frequently that 
is to be inferred more from the ti-! 


tle which the deed under which he!2, 


claims purports to convey, than} 
from that which it really does con- 


Inrant 1— Larceny 1, 2—SuHer- 
irF 4, 5, 6 —Trespass 1. 


PRESUMPTION. 


A long uninterrupted - possession 
of land, as for thirty years or more, 
by persons claiming the land as 
their own, will justify the presump- 
tion ofa grant, although no con- 
nection by a deed or other convey- 
ance is proven to have existed be- 
tween the rersons so holding pos- 
session. Candler vs. Lunsford 
vol. 4, 407 


After the death of all the exectors 
of an estate, and at the end of for- 
ty years, a presumption of satisfac- 





2. The words of the act of 1715, 


INDEX. 


tion or abandonment of a legacy, 
becomes cogent, unless it be repel- 
led by the time of the payment of 
the legacy, the age of the legatee, 
the practice of some particular im. 
position, or other sufficient ciccum- 
stances. Morrison vs. McElrath 
vol. 4, 477 


See Jupement 10—Larceny—Pos- 
ssEssion 4—T rover 1—WIz1s 1. 


PROCESS. 
See Insotvent Desrtors 2. 





RAPE. 


See Former Acquittar Il, 2—Ix-| 
DICTMENT 4. 


RECEIPT. 
See Payment 2, S—REetxEase. 


RECOGNIZANCE. 

1. The obligation of a recognizance) 
entered into by a party before a! 
single magistrate to appear and an- 


swer a criminal charge, does not 
depend upon the enquiry whether 
the court before which the party is 
required to appear, has jurisdiction 
of the particular crime charged; 
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informer and witnesses, to appear 
at the next court, ‘* where the mat- 
ter is cognizable,” and that the re- 
cognizances shall be returned into 
the office of the ** court, wherein 
the matter is to. be tried,” are 
merely directory as to the time and 
place of returning the proceedings, 
so that they may be acted on 
speedily and efficiently. for the ad- 
vantage of each side. They mean 
only, that the return shall be made 
to the next term of the court, in 
which, according to the recogni- 
zance, the party is to appear, so 
that the party shall not be required 
to appear at one term, or in one 
court, and the recognizance be re- 
turned to a subsequent term, or to 
a different court. bid. 378 


RECORD. 


In a court of supreme original juris- 


diction, the law always presumes, 
until the contrary appears, that the 
proceedings which the record of 
that court shews to have been had, 
were, as concerns form and man- 
ner, correctly done. State vs. 
Christmas vol. 4, 413 


but upon the duty and power of SEF Certiorar1 1—Mvunper 6, 9. 


the magistrate to examine and ad- 
mit such party to bail. Hence, 





REGISTRATION. 


under the act of 1715, (1 Rev.|1. {It is a maxim that in law there is 


Stat. ch. 35, sec. 1,) prescribing 
the duty and powers of magistrates 
out of court, in examining crimi- 
nals and taking bail, a recognizance 
taken for the appearance of a party 
at the County Court is good, and, 
if the party fail to appear, accord- 
ing to the condition of his obliga- 
tion, may be enforced, although 
the offence charged is cognizable 
only in the Superior Court. S/ate 
vs. Edney vol. 4, 378 





prescribing that the magistrate 
shall take recognizances from the 





no fraction of a day; yet that doc- 
trine no longer prevails when it be- 
comes essential for the purposes of 
justice to ascertain the exact hour 
or minute when particular acts 
were done. Therefore where a 
deed in trust was proved and de- 
livered at a certain hour of the day 
to the register, who immediately 
commenced the registration thereof, 
but without endorsing on the deed 
the time when it was delivered to 
him, and two hours afterwards on 
the same day, a justice’s execution 
was levied upon the property con- 
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veyed in the trust; it wes held) achurch, meeting house, or other 
that the hour at which the deed was’ place where persons are assembled 
delivered to the register for registra-| for divine worship, are conetitu- 
tion, might be proved by parolev-| tional. State vs. Muse vol. 4, 319 


idence, and that it had priority over . 
the levy under the” execution.” 7 step — re — 
Metts vs. Bright vol. 4, 173, regis Meher mor hg wee Pome - 
2. ‘The act of 1829 (1 Rev. St.ch.! son or persons to whom the erti 
37, sec. 26,) directs the register’ cles were sold, because each act of 
to endorse on each deed of trust the selling is not a distinct offence, but 
day when it is delivered to him for | only one offence is committed, and 
registration, and that such endorse only one penalty incurred by the 
ment shall be entered on the regis-' same individual, by any number of 
ter’s books and form a part of the sales to one or more persons in 
registration; but an —- by the; the same day. bid. 319 
officer to orm that duty, al-. 
hgh he ene oan acon and A buat for he, penaly, ue 
an indictment for sueh negleet, will) . he f a th - a 
not render the registration imvalid; oo . a —— 
but it is questionable whether in| ‘“¢ ‘ule being, that when an 
such case the registration can refer 2¢t cannot be made out to be crimi- 


back to an antecedent day by nal, or a penalty to be incurred, 
means of parol evidence of the Without reading more than one 


time when the deed in trust was ‘tute. it is them necessary that 
delivered to the register for regis- the indictment or declaration should 
tration. _ bid 173 conclude “against the _— of the 

. ° “4 . 
3. The registration of a deed in trust yes in the = onde 
is deemed to be complete from the * An indietment will lie in this State 


time when the register commences for disturbing a congregation of 
it. Ibid. 175 people assembled for the purpose of 


divine service, and coment in the 
RELEASE. worship of Almighty God. although 

A receipt and acquittance under seal, eee 8 o po a pod > 
has the effect of a release, and ee P&TtDY ® religious society for di 

: _ vine worship. . State vs. Swink 


tops the vendor from explaining or 

contradicting by parol the payment we & -_ 

of the purchase money. we vs. RULES 

Weatherly vol. 4, 212 he Judges of the Supreme Court 
See Derp 8—Evipence $—Exe- find it necessary, as well for the ae- 

cuTORS AND ADMINISTRATORS 8. | commodation of those who have oc- 


casion to attend the court. as for the 
RELIGIOUS CONGREGA- | efficient discharge of their own du- 
| TIONS. ties, to establish and publish the 
1. The acts of 1800, 1808and 1809,| following rules: 

(see 1 Rev. Stat. c. 99, sec. 9,) All applicants for admission to the 
prohibiting the sale of spirituous) Bar must present themselves for 
liquors and other articles, except examination during the first seven 

by licensed stores and taverns, near, days of the term. 
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All cases which shall be docketedbe-'Sez Gaminc—Inpictment 3—RE. 


fore the eighth day of the term, 
shall stand for trial in the coarse of 
that term. Appeals permitted to 
be docketed after the first seven 
days of the term, shall be tried or 
continued at that term at the option 
of the appellee. In all other cau- 
ses brought up afterwards, either 
party will be entiiled to a continu- 
ance. 

The court will not call causes for trial 
before the eighth day of the term, 
but will enter upon the trial of any 
cause in the mean time which the 
parties and their counsel may be 
desirous to try. 

On the eighth day of the term, the 
court will call over the calendar of 
all the causes, and then, but not af- 
terwards, by the general consent of 
the Bar, a precedence may be giv- 
en to causes in which gentlemen 
attending from a distance are con- 
cerned, over causes on any of the 
dockets. But unless this change 
be made, and subject to this change 
only, the court will proceed regu- 
larly with the dockets, first with 
the State, next the Equity, and fi- 
nally the Law docket. 


When causes are called for trial, by 
the court, they must be then either 
argued, submitted, or continued, 
except under special peculiar cir- 
cumstances, to be shown to the 
court, and except that Equity cau- 
ses under a rule of reference may 
be kept open a reasonable time for 
the coming in of reports, and the 
filing and arguing of exceptions. 

185 











REMAINDER. 


SEE LIFE ESTATE IN SLAVES 2, 3, 4— 
Possession 6. 


RETAILING SPIRITUOUS LI- 
QUO | 





Licious CONGREGATIONS. 
SALE. 


1. Where, in a contest about the sale 


and delivery of a slave, it is doubt- 
ful from the evidence, whethe: the 
delivery which was made, was sor 
the purpose of transferring the pro- 
perty to the vendee, or merely that 
he should hold as bailee until a 
sale should be effected by means 
of a bill of sale, the question should 
be submitted to the jury as one of fact 
for their determination. Caldwell 
vs. Smith vol. 4, 64 


2. The act of 1792, (1 Rev. Stat. 


ch. $7, sec. 19,) applies to a sale 
between vendor and vendee, al- 
though no third person is concern- 
ed as creditor or purchaser, /- 
bid. 64 


3. Where a sale is made at an agreed 


price, and the articles delivered do 
not correspond in nature or in 
quality with those contracted for, 
the vendee has a right to reject the 
articles altogether, but if he do 
not, and there is no warranty, the 
ordinary presumption is, that he 
waives his objection to the:n, be- 
cause of their not corresponding 
with the contract. If, from the na- 
ture of the transaction, it be not 
practicable for him to reject the ar- 
ticles altogether—as where they 
have been used before a discovery 
of the discrepancy—then, it has 
been held, he may reduce the ven- 
dor’s claim to a guantum valebat, 
or to what the articles are actually 
worth. But where the vendee re- 
ceives the very articles tor which 
he contracted, and there was no. 
stipulation with respect to its qual- 
ities, and these were as well known 
to him as to the vendor, the rule of 
caveat emptor applies, and he is 
ound to fulfil his contract by pay- 
ing the stipulated price. Ibid. 64 














4. If parties agree as to the terms of| 
the sale of a chattel, the property 
of the chattel will not be vest. 
ed in the vendee, where it appears’ 
that there was no delivery of the! 
chattel; no earnest paid, nor any) 
acceptance by the vendor of the) 
vendee’s money, or notes in lieu, 
of earnest or as a security for the 
price. May vs. Gen:ry vol. 4, 

117, 


&. When the purchaser of goods, 
takes them away, it amounts to a 
delivery. Islay vs. Stewart _ 

160 


6. Where the owner of a lot of tim-' 
ber met a dealer in the article, who 
enquired of him his price for it,| 
and upon being informed, said he! 
would give it, but went off with- 
out taking any account of the tim- 
ber, neither inspecting nor meas-| 
uring it, nor telling the owner, 
where to carry it for measurement 
and delivery; and not paying for it, 
nor offering at any time to make! 
payment; and in the mean time the 2. 
owner, being informed that the! 
dealer was insolvent and unable to 
pay, sold the timber to another per- 
son at a higher rate, but afterwards, 
acknowledged that he had sold to 
the plaintiff. and offered to puy| 
him the difference, it was held to 
be proper for the Judge to leave it 
to the jury to say whether there| 
was any contract of sale between 
the parties, or only a chaffering or! 
conditional agreement between! 
them, which the defendant, upon) 
seeing the conduct of the plaintiff, | 
was ai liberty to disregard. Naes- 
ted vs. Scvit vol. 4, 











72 A parol sale and delivery of a 
slave, made by the tenant for life 
and remainder man, is valid; for 
the act of 1784, (1 Rev. Stat. ch. 
37, sec. 19,) does not prevent a 
parol conveyance of slaves from be- 





389) 
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ing good between the- parties there- 
to; but if it did, the act of 1792, (1 
Rev. St. ch. $7, sec. 19,) declares 
bona fide sales of slaves accompa- 
nied by delivery, good without a 
bill of sale, and the act of 1819, (1 
Rev. St. ch. 50, sec. 8,) to avoid 
parol contracts for the sale of lands 
and slaves, does not affect the 
question, as that act applies to ex- 
ecutory contracts only, and not to 
contracts executed. While vs White 
yol. 4. 427 


See Venpor AND PuRCHASER. 


» SCIRE FACZtAS. 

A scire facias to repeal a patent 
under the act of 1798, is to some 
purposes a proceeding in rem; but 
when issued at the instance of a 
private individual, it is essentially 
an action of in’er partes; and a 
judgdment therein vacating the pa- 
tent, will only bind those who are 
parties or privies. Miller vs. Twit- 
ty vol. 3, 14 

A proceeding in rem, which binds 
all persons, is confined to the pro- 
ceedings of a court “* sagen tm 
some peculiar jurisdiction whic 
enables it to pronouncs on the na- 
ture and qualities of a particular 
subject matter of a public nature 
and interest, independent of any 
private party.” Jbid. 19 

See Grant 4, 5. 


SET-OFF. 


(See Justice’s Jurispicrion—P.eas 


AND Pieapine 1, 7. 


SHERIFF. 
When a sheriff returns an execu- 
tion * fiert faci” and retains the 
money, he is immediately liab’e to 
the plaintiff's action as for money 
had and received, or for a breach of 
his official bond. White vs. Miller 
vol, S, 58 











2. 


oo 


6. 


. A sheriff is not entitled to com- 


. When a sheriff levies upon goods 


. The right of a defendant in execu-' 





INDEX. 


A bond given by a sheriff, with a! 
condition to return process and! 
pay over monies &c., * and in alll 
things well &c. to execute the said 


oflice,”? is not broken by a neglect'7, 


to collect and pay the parish taxes.) 
Jones vs. Montfort vol. 3, 73 





missions upon a fiert facias, 
though the defendant pay the “4 
ney to the plaintiff while the fi. fa. 
is in his hands, if at the time the 
defendant held no property upon) 
which the fi. fa. could be levied. | 
Siler vs. Blake vol. 3, 93) 


and leaves them with the debtor, 
the possession of the debtor may, 


to many purposes, be that of thes, 


sheriff, but it cannot be so in the 
sense of being adverse to the debt- 
or himself, and of turning any 
right he had in the goods into a 
chose in action, Popelsion vs. 
Skinner vol. 4, 156 








tion to goods seized and taken pos-' 


session of, by the sheriff, is not! 
absolutely divested by such seizure) 
and possession, but an interest is 
left in the debtor which he may sell’ 


and legally convey to another per-9. 


son. Jbid. 156) 


The general proposition that the 
property in goods taken in execu- 
tion is in the sheriff, must be un- 
derstood with qualifications. The 
law gives him the property to ena- 
ble him to raise the money he is 
commanded to make; and the 
property is given as far as it is ne 
cessary for that purpose, but no: 
farther. As far as it is vested in 
the sheriff it is divested out of the 
defendant, but of course no farther. | 
This interest in the sheriff, which: 
is ealled a special property, enables) 
him to perform certain accs in re- 


gard to it: but it results from the’ 
8 
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very terms “ special property” 
that, subject to the raising of the 
debt, the general property is in the 
former owner. bid. 158 
The sheriff is protected by a writ 
of fieri facias, and is not bound to 
show any judgment. It is suffi- 
cient for his defence that he has 
acted in obedience to a mandate 
proceeding from a court of compe- 
tent authority; and if he have a 
writ of execution bearing teste the 
first day of aterm, he may by vir- 
tue thereof take away goods of the 
defendant in the hands of a person 
who had bona fide purchased them 
since the /este of the writ. Farley 
vs. Lea vol. 4, 169 
If a sheriff sell land under an exe- 
cution authorising him to sell, his 
deed is good, and passes the title, 
‘although in his deed to the purcha- 
ser he make an erroneous recital of 
the power under which he sells. 
And that he sold undera particular 
execution must be presumed, until 
the contrary be shewn, if he had 
that execution in his hands at the 
time, and sold the lands thereby 
directed to be sold. Huggins vs. 
Retchum vol. 4, 415 
A description in a sheriff’s deed 
of * all the right, title and estate 
which the said J. W.” (the de- 
fendant) ‘* has in the county of 
Onslow, on Queen’s creek, being 
all th. land which the said J. W. 
owned on said creek,” though far 
from being so particular as could 
be wished in a sheriff’s deed, is 
not, it seems, so indefinite as to- 
make the deed void on‘that ac- 
count. bid. » 415 


10. If a party claimed under a sher- 


iff’s sale, made by virtue of seve- 
ral distinct judgments and execu- 
tions, and the judge instructed the 
jury that if the executions were in 
the hands of the sheriff at the time 
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of the sale, he had authority to sell, 


INDEX. 


STATUTE, 


and the jury thereupon found a Arguments upon the policy of a law, 


general verdict for the plaintiff; and 
it afterwards appear that only one 
of the executions was sufficient to, 
authorise the sale, but whether that 
authority extended to all the lands! 
described in the sheriff’s deed,’ 
and claimed by the party, or to a; 
part of them only—or whether it 
extended to them at all, is not 
sewn, a new trial will be granted.| 
Ibid. 415, 


11. A breach assigned * for a gene- 
ral misfeasance in office” in a suit 
on a sheriff’s bond, is too general 
and broad, and the court will not! 


though undoubtedly admissible, are 
to be listened to with much cau- 
tion. The interpreters of a law 
have not the right to judge of its 
policy, and when they undertake 
to find out the policy contemplat- 
ed by the makers of the law, there 
is great danger of mistaking their 
own opinions on that suyject, for 
the opinions of those who had a- 
lone the right to judge of matters 
of* policy. Roberts vs. Cannon 
vol. 4, 267 


SUPREME COURT. 


permit any evidence to be given The Supreme Court will reverse a 


upon it. 
vol. 4, 


Governor vs. Harrison’ 
461 | 


12. A former sheriff has no authority, 
to act under a writ directed to his 
successor, and therefore a writing 
purporting to be a return by the 
former sheriff, made upon such 


writ, is not in law a return, and of 
course nota part of the record in! 
that suit. Nor is a receipt ex- 
pressed to be in full upon such ex-}, ‘The endorser of a single bill for 


ecution, given by one admitted to, 
be, but not appearing on the record 
to be, the real plaintiff, to the for-! 
mer sheriff, an acknowledgment of 
record of the satisfaction of the 
judgment. It is but evidence in, 
pais of the fact of payment, which 
may therefore be met by other tes- 
timony to explain or disprove that 
fact. Spruill vs. Bateman vol. 
4, 489 


See Execution 12, 17, 18—Insory- 9, 


ent Derrors 3, 4—Taxes. 
| 


SLAVES. 

See Crrizens 2, 3—Evipence 1— 
Fetony 2--Lire ESTATE IN SLAVES 
1, 3, 4, 5—Murper 2, 4, 5— 
Sate 1, 2, 7—Usvnry 12, 13, { 


judgment of the Superior Court re- 
fusing to act upon a discretionary 
power where such refusal proceeds 
not upon the exercise of its dis- 
cretion, but upon the ground of a 
want of power to act. Winslow 
vs. 4inderson vol. 3, ll 


See AmMenpMent—New Tria. 
SURETY AND PRINCIPAL. 


the accommodation of the princi- 
pal obligor is not, without a spe- 
cial contract to that effect, liable to 
contribute as a co-surety with one 
who signed the bill as a co-obligor 
with the principal. ‘The endorser, 
in such case, is to be taken only 
as asupplemental surety, and not 
liable to be called on for contribu- 
tion by the primary surety. Daw- 
son vs. Petuway vol. 4, 396 
If, in such case, the bill were giv- 
en to renew a former one ‘n which 
the present endorser was a co-obli- 
gor, and the present co-obligor on- 
ly an endorser, that circumstance 
might perhaps be evidence to the 
jury, that the form last adopted 
was accidental only, and that in 
fact there had been an agreement 
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of common and mutual liability|See Bitts axp Promissory Notes 1, 


between those who gave their 
names to the principal debtors. J-| 
bad. 396 
S. Where a party signs a note as the! 


2, 4, 5—Evipence 6, 8, 18— 
Guaranty 4—PartnersuiP 1. 


TAXES. 


surety of another, and then a third 1, A sheriff’s deed for land sold for 


person also affixes his name as a 
maker, adding to his signature the 
words “ surety to the above,” the 
first surety cannot, upon paying 
the note, compel contribution a- 
gainst the second surety, unless it 
is inade satisfactorily to appear, 
that the second surety intended to, 
place himself in the relation of co-| 
surety with the first: Thompson 
vs. Sanders vol. 4, 404 
4. It is not necessary, to enable one 
co-surety to have contribution from 
another, that the former should pay 
the debt under the compulsion ofa 
suit. Linn vs. McLelland vol. 





4, 458 
5. J: seems that a surety who has 


paid the debt of his principal, upon 
the default of the latter, may recov- 
er of his co-surety, though the prin- 
cipal was solvent when the surety 
paid the money; provided the prin- 
cipal subsequently became insolv- 
ent before the surety received pay- 
ment, or had a reasonable time to 
prosecute a suit against him to 
judgment. Such surety certainly 
may recover where the insolvency 
of the principal existed from the 
day the money was paid to that on| 
which the suit was brought against 
the co-surety. bid. 458! 
6. The contract between principal] 
and surety—though it may be in- 
ferred from the nature of the secu- 
rity given to the creditor—is not 





taxes, is not of itself sufficient to 
deprive the owner of his land— 
there must be further evidence that 
the taxes were due for which the 
land was sold by the sheriff: Love 
vs. Gates vol. 4, 563 


2. A sheriff’s deed for land, sold for 


taxes, is not sufficient to deprive 
the owner of his Jand, without 
shewing further the authority of 
the sheriff io sell, by proving that 
the taxes for which the sale was 
made, were due. Fentland ve. 
Stewart vol. 4, $86 


Sec SueuirF 2. 


TENANT IN COMMON. 


1. One tenant in common may have 


an action on the case against his 
co-tenant for any act done on the 
land amounting to waste or de- 
struction, but he cannot, in any e- 
vent, have an action of trespass 
quare clausum fregit against him, 
nor against any other person enter- 
ing under his ‘authority. .4nders 
vs. Meredith vol. 4, 199 


2. A tenant in common has no right 


to inflict a battery upon one who 
enters upon the land, under the au- 
thority of the co-tenant; and in 
this respect there is no ditinction 
between the co-tenant and one en- 
tering with him, and under his au- 
thority. Causee vs. Anders vol. 
246 


contained therein nor evidenced Sez Co.our or Trrte—Esectment 


thereby, but is a collfteral contract 
—usually a parol one, which may 
therefore be shewn by any compe- 


S—Esropret 3, 4. 


TENDER AND REFUSAL 


tent and satisfactory evidence. 1. Where a party is bound by his a- 


Wharton vs. Woodburn vol. 4, 
510) 


greement to make a tender of an 
article at a particular place, and the 

















1. 


‘possession when the wrong was) 


4. 


602 


. Bank notes are not a lawful ten-' 


. The action of trespass quare clau-| : 
See Possession 1—Tenanrt 1n Com- 





other party apprises him that he/ 


will not receive the article at all, it 
dispenses with the necessity of 
making the tender. Jdubley vs. 
Fossett vol. 5, 97 


der in fulfilment of a contract to| 
pay money. Donaldson vs. Ben- 
ton vol. 4, 435 
See Pieas anv Pieapixc 2. 


TRESPASS. 

The action of trespass quare clau 
sum fregit, being a remedy for an 
injury to the possession, cannot be 
maintained by him who had not 


done. But where there is no ac- 
tual possession in another, the law 
adjudges him in possession who 
has the property; and this posses- 
sion, which is usually called con- 
structive possession, is fully suffi- 
cient to maintain the action. Dobls 
vs. Gullidge vol. 4, 68 











sum fregit, is purely a personal ac- 
tion, sounding wholly in damages, 
and if permitted to survive the per- 
son damaged, survivors to his ex- 
ecutor or administrator. it cannot) 
be revived by te heir or devisee 
of the person injured. Jbid. 68 


The action of trespass vi ef armis 
is the proper remedy where a dog 
is killed by a direct administration 
of poison—as where the poison is 
thrown down to the dog mixed up 
with food. But where the defen- 
dant puts the poisoned food where 
he knows the dog will pass along 
and get it. case is the proper reme- 
dy. Do:'son vs. Mock vol. 4, 146 
The distinction between injuries 
which are the proper subjects of 
an action of tresspass, and those! 
which are to be redressed by an) 
action on the case, between injuries, 
imvaediate, and injuries consequen-' 
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tial, is sometimes very subtle and 
attenuated. Acts which are of them- 
selves invasions upon the person 
or property (in possession) of an- 
other, are of the first class, or im- 
mediate injuries. Acts, which by 
reason only of subsequent occur- 
rences, occasion an injury to the 
person or property of another, 
which injury was either foreseen 
or ought to have been guarded a- 
gainst, aré the subjects of an ac- 
tign by the party grieved, because 
of this consequent injury, and 
come under the second class.— 
Ibid. , 148 


There are some instances where, 
although ‘the injury be immediate, 
it may be alleged as a consequence 
of negligence or inattention, and 
the action on the case may be main- 
tained. But where the injury is 
entirely an indirect consequence of 
a previous act, it cannot be com- 
plained of as a trespass vi ef armis. 
Ibid. 150 


MON l. 


TRIAL, 


On the trial of misdemeanor, the 
Court has a discretionary power to 
discharge the jury before they have 
rendered a verdict, and to require 
the defendant to be again put upon 
his trial for the same offence.— 
State vs. Morrison vol. 3, 115 


TROVER. 


1. Where aslave, who was bequeath- 
ed to one for life and then over, 
had been carried off and not heard 
from for more than seven years be- 
fore the death of the tenant for life, 
it was held, in an action of trover 
for the slave by the ultimate pro- 
prietor, after the death of the ten- 
ant for life, that a presumption of 
the slave’s death arose after seven 

















2 To maintain the action of over, 


~ Jeged conversion, because, during 


_ 


3 


INDEX. 


year’s absepce without being heard} 
from; and that the plaintiff must 
fail in his action, because there 
was no proof of property in him- 
self, nor a conversion by the de- 
fendant, both which were necessa-| 
ry to sustain his case. Lewis vs.| 
Mobley vol 4, 323) 
it is indispensable that the plainti 

should shew a conversion by the 
defendant of property whereunto; 
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his trustee in selling or exchanging 
articles of the trust property, and 
an exchange made by the debtor 
without any precedent authority 
from the trustee, but subsequently 
ratified by him, will vest the title 
of the article taken in exchange, in 
the trustee, as against the debtor or 
those claiming as his creditors, if 
not from the exchange itself. at 
least from its ratification. Hubbard 
vs. Winborne vol. 4 137 


the plaintiff, at the 1 that gon-' , 
. ee ee 4. To permit the debtor who re- 


version, had a present right of 
possession. ‘Therefore where the; 
purchaser of a slave from the ten-| 
ant for life, sold him ou¢ and out, 
during the life of the tenant for 
life, it was held that the ultimate 
proprietor could not maintain tro- 
ver against the seller for the al- 





the life of the tenant for life, his 
right of possession had not ac | 
crued, and after the death of such 
tenant, there was no act of conver-; 
sion. Jbid. 323) 


mains in possession after convey- 
ing his property in trust, to ex- 
change articles of the trust property 
for others by the assent of the trus- 
tee, is not such an evasion of the 
statute requiring the registry of 
deeds of trust, as to prevent the 
trustee from acquiring the legal ti- 
tle to the article taken in exchange. 
How far it may go as an argument 
of fraud from the deception on 
creditors to which it tends, Qu? /- 
bid. bs 138 


'5- Upon a sale of goods made by a 


TRUSTS AND: TRUSTEES. | 


. It is a common remark that courts 


of law do not notice trusts. Cer-/ 
tainly they do not for the purpose| 
of administering them, for this is| 
the peculiar function of courts of e-| 
quity But a!l courts must notice; 
the legislative will duly expressed, 
and therefore deny va‘idity to what) 
that will for any cause, denies a le-' 
gal existence. Shober vs. Hauser, 
vol. 4, , 96; 
It is immaterial how the illegal! 
purpose is manifested, whether by 
way of trust or covenant, or collat- 
eral engagement; the moment that 
illegal purpose is judicially ascer- 
tained, the penalty of the law at- 
taches to the denounced transac- 
tion. Ibid. 96 





e The debtor may act as agent for! 


trustee, mutually appointed by the 
parties contending for the goods or 
their proceeds, if it were part of the 
agreement that the trustee should at 
all events collect the money, and 
bold it subject to the decision of 
certain arbitrators, then in a suit by 
the trustee. for the price of the 
goods before any award made, it 
would be repugnant to the agree- 
ment to permit one of the parties 
who purchased the goods to with- 
hold the purchase money upon an 
allegation of a preferable claim, or 
to suffer the validity of such claim 
to be adjudged when its oppo- 
nents had not an opportunity to 
contest it. Islay vs. Stewart vol. 
4, 160 


See Evivence 22—Gvarpian 3. 
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USURY. } 
- A deed of bargain and sals for 
land, made in trust to secure the, 


payment of money borrowed upon 4, 


an usurious agreement, is an * as- 
surance for the payment of monev”’| 
denounced by the statute against 
usury, and is absolutely void; and, 
a sale by the trustee to one purcha- 
sing even without notice of the u-| 
sury, will convey no title to the 
purchaser. Shober vs. Hauser 
vol. 4, 91) 


2. A requisition by the lender of the 
borrower, as a condition of a loan,} 
that the borrower shall take up| 
notes held by the lender on an in-| 
solvent man, would per se be usu-, 
ry in law; and if the securing the} 
doubtful debt formed any part off 


the lender's inducement, it raises a5. 


suspicion of an agreement for more| 
than lawful interest upon the mo- 
ney lent, which calls for an expla- 
nation on the part of the lender.| 
But if the doubiful notes would be, 
good in the hands of the borrower, | 
or if the maker of them had re- 
quested the borrower to take them 


up, and he had agreed to do so, or 6, 


if the lender bona fide believed the 
facts to be as here supposed, then 
in trath he did not intend to take a 
higher profit upon the sum loaned 
than lawful interest, and the agree- 
ment would not be usurious. /bid.' 


91 


3. here is no instrument whatever. 


claiming to operate merely by the 
assent of the parties thereto, which; 

may not be impeached at law for7 
usury. Fines, feoffments, grants, 
leases, although in form executed 
contracts, may be averred-to have 
been executed as assurances or se- 
curities upon usurious agreements, 
and upon such averment being es- 
tablished, are as much avoided 
thereby as bonds, covenants. notes, 





or other contracts executory in 
their nature, are avoided by the 
plea of usury. bid. 97 


The inability of the borrower to 
recover from the lender, money ac- 
tually paid upon an usurious con- 
tract, does not result from the con- 
tract being voidable and not void. 
If it were voidable only, then by 
the payment, he confirmed the con- 
tract, and could not recover the u- 
surious excess, which he certainly 
may. The contract is absolutely 
void. The apparent creditor has 
no right to a cent of it—but he may 
with a clear conscience, keep what 
was in conscience due to him; and 
if the borrower has voluntarily 
paid that, then volenti non fit inju- 
ria. Ibid. 102 


If the purchaser from the trustee 
had required the borrower to join 
with the trustee in the conveyance, 
then he might have made title di- 
rectly from the borrower upon a 
new and distinct contract with him, 
and this contract being free from 
illegality, bis title under it would 
have been valid. bid. 103 
If a purchase be made bona fide, 
the debtor standing by and encour- 
aging the sale, or by his silence 
practising fraud upon the purcha- 
ser, though a court of law will be 
compelled to hold that no title pass- 
ed, on account of the conveyance 
to the trustee being to secure an u- 
surious debt, a court of equity is 
competent to remedy the mischief. 
Ibid. 105 
Where, upon the endorsement of 
a rote, the endorsee took more than 
six per centum per annum by 
way of discount, but the excess 
was small and was allowed by the 
endorser expressly for the trouble 
the endorsee would be at in travel- 
ling to make a demand upon the 
maker of the note, it was held, 
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that the transaction on its face was 11. A deed for land, executed by a 


not so unreasonable as to warran 

the court in declaring the endorse- 
ment to be usurious, but that it 
ought to have been left to the jury, 
as a question of fact to say»wheth- 
er the allowance to the endorsee 
was intended bona fide as a remu- 
neration for trouble, or was de-' 


signed as a cover to hide an agree- 4 


ment for excessive discount. Mc-| 
Kesson §& Co. vs. McDowell 
vol. 4, 120, 
. Where an endorsve takes a bill or 
note with the endorsement or guar-, 
anty of the endorser, and advances) 
therefor less than the real Value of 
the bill or note, the transaction is.| 
in effect, a loan between the endor- 
see and endorser, and is usurious 
as between those parties. Mc£l-| 
wee vs. Collins vol. 4, 209, 


9. There is a distinction between ta-; 


king a bill or note and advancing 
money on it with an endorsement 
or guaranty, and one without. The! 
last is a purchase, and may be for, 
less than the real value; the other 
is a loan, and within the operation) 
of the statute against usury. /bid. 

210 
10. If a note be endorsed for the ac-| 
commodation of the maker, to ena- 
ble him to raise money upon it, and 
be handed to a bill broker, who 
gets it discounted at a greater rate 
than sesen per cent. in New York. 
and hands the proceeds to the ma- 
ker, the transaction will be usuri- 
ous as between the endorser and 
endorsee; but if the endorsee pay 
the broker the full value upon dis-| 
counting the note, the latter’s with-; 


Lusband in trust to secure a usuri- 
ous debt, is void as against his 
widow's claim to dower, and she 
is not bound to await the action of 
the heirs to regain the possession 
from one holding adversely under 
the deed. Norwood vs. Marrow 
vol. 4, 442 
2. If, upon a mortgage of a slave, it 
is agreed that the mortgagee shall 
have the use of the slave in lieu of 
interest on the money advanced, it 
will not be usurious if that use does 
not exceed the legal rate of interest 
on the debt. Joyner vs. Vincent 
vol. 4, 512 


1S. If, in a mortgage deed for a fe- 


male slave, it is provided that the 
mortgagee shall have the increase 
of the slave, the transaction will 
not be usurious, though the in- 
crease exceed in value the legal 
rate of interest on the sum advane- 
ed, if the increase were not to vest 
in the mortgagee by 1eason or on 
account of the loan and forbear- 
ance, but were to become his in a 
different character, namely, as the 
donee of such increase; and parol 
evidence is admissible to prove the 
intended gift, for the purpose of 
repelling the imputation of a cor- 
rupt design to reserve usurious in- 
terest, whether it would be admis- 
sible or not to convert the apparent 
mortgage of the increase into a gift 
of them to the mortgagee of the 
mother. Jbid. © 512 


See Broxer 2. 


VENDOR AND PURCHASER. 


holding from the maker more than [f a vendor receive from the purcha- 


enough of the proceeds to cover his 
fair commission, will not make the 
transaction usurious, the endorsee 
in such case not being affected by 
the misconduct of the broker. Lung 





vs. Gantley vol. 4, 313 


ser the note of a third person at 
the time of the sale, (such note 
not being forged, and there being 
no fraudulent misrepresentation on 
the part of the purchaser as to the 
solvency of the maker,) itis deem- 
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ed to have been accepted by the| 


INDEX. 


VOTER. 


vendor in satisfaction, unless the 1, Under the 8th section of the Con- 


contrary be expressly proved.— 
Carpenter vs. Wall vol. 4, 145, 


See Execution 5, 12, 16—Fravups 
AND FRAUDULENT ConveYances 
1, 3, 4, 5, 6, 7, 8, 9—Sae. | 


VERDICT. 

1. If evidence strictly irrevalent has 
been admitted, a right verdict ought 
not to be set aside on accout of its 
reception, unless it is perceived 


that it worked a prejudice to the 2. 


vol. 
119) 
2. Where the general issue, statute 
of limivations and usury are plead,) 
and the jury find for the plaintiff, 
upon the two first pleas, and for, 
the defendant upon the last, upon, 
which he has judgment in his fa | 
vor; on an appeal, the Supreme’ 
Court cannot, if there were erro:! 
in the charge of the Judge on the, 
last plea, refuse to reverse the’ 
judgment upon the ground that the! 
jury ought to have found different-' 
ly on the two first pleas, because 
the Court cannot judicially see that! 
the finding was wrong, and if they! 
could, the verdict while it stands,’ 


party. May vs. Gentry 
4 


’ 


is conclusive of the facts which ity, 
declares, and the Court have not * 


the power to modify or alter it.—' 

McKesson § Co. vs. McDow:ll 

vol. 4, 122) 
See Decraration S. 


VOID AND VOIDABLE. | 
It does not follow that a contract is 
merely voidable and not void, be- 
cause the rules of pleading require; 
that the matter, by reason whereof, 
validity is denied to it, should be 
brought /egitimo ordine to the’ 
court.. Shober vs. Hauser vol.| 
4, 101 

See Usury 4: | 


stitution, a residence within the 
State, for twelve months immedi- 
ately preceding the day of an elec- 
tion—no matter in what county or 
counties of the State—is sufficient 
to entitle one, otherwise qualified, 
to vote for members of the House 
of Commons for the county in 
which he resides at the day of e- 
lection. Roberts vs. Cunnon vol. 
4, 256 241 
By a residence in the county, the 
Constitution intends a domicil in 
that county. This requisition is 
not satisfied by a visit to the coun- 
ty, whether for a longer or a short- 
er time, if the stay there be for a 
temporary purpose, and with the 
design of leaving the county when 
that purpose is accomplished. It 
must be a fixed abode constituting 
it the place of hishome. Jb, @4t, 
as b 
WARRANT. 


See AMENDMENT. 


WIDOW. 
See Dower. 


WILLS. 
Where, upon a petition for the 
reprobate of an alleged will, it ap- 
peared that the instrument was at- 
tested by subscribing witnesses, 
but was not written or subscribed 
by the testator, that it disposed of 
the whole of the testator’s estate 
from the next of kin in favor of a 
person who was present at the 
making, and that it was proved the 
day after it was made, it was held 
that probate ought to be revoked, 
that the lapse of nine or ten years 
would not raise a presumption of 
acquiescence on the part of the 
next of kin, when it appeared that 
they were numerous, and were 
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much dispersed, and several of 
them were infants and married wo- 
men. Gray vs. Maer vol. 3, 47 
2. On a petition for the reprobate of 
an alleged will. if it appear that one 
of the defendants lives beyond the 
limits of the State, notice by pub- 
lication is sufficient as to him.— 
Ibid. 47 
. Adevise of lands in this State, 
since the first day of January, 1838, 
is good under the first section of| 
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allowed, there must be an affidavit 
of some error in fact, by which, 
in case the fact to be assigned for 
error is true, the plaintiff’s right of 
action will be destroyed; and it is 
a matter of discretion with the 
court before which the application 
is made, whether upon the affida- 
vits to grant the writ or not, which 
cannot be revised by this court up- 
on an appeal. Tyler vs. Morris 
vol. 4, 487 


the “act concerning last wills and2- The court, upon an application for 


testaments” (ch. 122 of the Revis- 
ed Statutes,) notwithstanding the 
repeal of all the British Statutes, 
by the 2nd section of the ** act 
concerning the Revised Statutes,” 
(ch. 1 of the Revised Statutes.)— 
Overton vs. Overton vol. 4, 197 
Sez Evivence 2, 15. 


WILMINGTON AND RALEIGH 
RAIL ROAD COMPANY. 
See Jupcmenr 8. 


WITNESS. 
Sse Evipence 2, 3, 6, 8, 9, 15, 16, 
20, 22. 


a writ of error coram nobis, does 
not decide the fact assigned for er- 
ror definitively. If the writ be 
granted, the other. party when 
brought in, may plead and take is- 
sue upon the fact, which must be 
tried by a jy and not by the 
court. Jbid, 487 
5. A writ of error coram nobis, is 
not in itself a supersedeas; it is so 
or not according to circumstances, 
and therefore execution cannot be 
sued out after the allowance of a 


writ of error without the leave of 
the court, and whether the super- 
sedeas shall issue after the allow- 
ance of such writ, must depend on 





WRIT OF ERROR. 
1. A writ of error, coram nobis is 
nota writ of right. Befoge it is 


9 


circumstances to be adjudged of by 


the court. Jbid. 488 








ERRATA. 
VOL. III. 
line 3, of the note to Miller vs. Twitty, strike out the word 


“* 18, from the bottom for “‘ council” read ‘* counsel.” ‘ 
4, from bottom for “* now” read “ nor.” ‘ 
5, from top for “« Waywood”’ read “* Haywood.” 
3, of the the third note for “‘ af’? read “‘ act of.” 
9, from"the top for ‘“‘ court’’ read “ cart.” 
16, from bottom for “ cost’’ read * cast.” 
10, from top for ** good” read ** guod.” 
19, from bottom after ‘‘ be’’ insert * the.” 
4, from bottom for “ faci’’ read ** feci.”’ 
13 & 15, from top for “‘ spoilator” read ‘“ spoliator.” 
16, from bottom for “ retraxet’’ read “‘ retraxit.”” 
9, from top strike out the period and insert a comma af- 
ter “ plaintiff.” 
71, ‘ 15, from top for “ council” read ‘ counsel.” 
«“ « 8, from bottom for “ payer” read “* payee.” 
77, “ 17, from top strike out the period and insert a semicolon 
after ‘‘ maker.’’ 
** 11, from top for “ council” read “ counsel.” 


PETTTETtt tee 


12, from bottom for * principal’ read “ principle.” 
5, of the note for “‘ then” read * there.’’ 
8, from bottom for “* Baloarc”’ read ** Balaam."* 
12, from top after “* charged”’ insert “in the.” 
14, from bottom for “ recent”’ read “ secret.”’ 
13, from bottom for “‘ proceeding” read ‘* preceding.” 


VOL. IV. 


Tine 5, from bottom after “ submitted”’ insert “ to." 
2, from top for “ office” read “ officer." 
13, from top strike out “ for.” 
11, from bottom for “ ball” read * bail.” 
13, from bottom for “ of’? read « if.” 
7, from bottom for * ceo”? read * e0."’ 
21, from top for “* priority”’ read “ privity.” 
Top line for « judgment” read “ agreement.” 
10, from bottom after ** submitted” insert “to.” 
14, from bottom after “ given” insert a period. 
12, from bottom for “ in” read ** and.” 
6 & 18, from bottom for “‘impresenti”” read “‘in presenti "” 
1 & 8, from top for ‘* Mon” read “* Maul.” 
10, from bottom for “‘ passed” read ** pressed." 
2, from top for “‘ payer” read “ payee.” 
19, trom bottom after “ to’’ insert “ be.” 





ERRATA. 


18, from bottom for ‘“* Mad.”’ read ‘¢ Mod.” 
8, from top for “* Mon” read “ Maul.”? 
12, from top after “ consequence” insert -* to. " 
12, from top for *‘in’’ read * as.” 
9, from top for “* Tell’? read “ Fell.” 
8, from top for “ flagran;’’ read “* flagrante.” 
‘s 1, of the 2nd note to Dunns, McIlwaine & Co. vs. Ward 
for “of”? read “4.” 
‘¢ 8, from top for ** blacked” read “ blocked.” 
“# 19, from bottom for * Bur & Ald” read « Barn & Ald.” 
4, of the 4th note before “‘ Revised” read ‘+ Srd chap. of 


6, from bottom for ‘‘ defendant” read ‘* Justice.” 
13 & 24, from top (Index) for “241” read “256.” 





